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VoL. XXI. MAY, 1908. 


THE CLOG ON THE EQUITY OF 
REDEMPTION. 


I. 


HE problem of the clog on the equity of redemption is all but 
as old as the equity of redemption itself. Early in the 
seventeenth century it became clear at length beyond all doubt 
that the courts of equity were henceforth going to grant redemp- 
tion of mortgaged property as a matter of course in all cases, even 
when there had been no deception or overreaching, — and this not- 
withstanding the absolute legal title which the mortgagee had now 
in the estate, according to the very terms of the conveyance, by 
the passing of the day on which the repayment was to be made. 
Nothing that the courts of equity have felt obliged to do since 
that time to protect their equity of redemption from inconsistent 
limitations upon it has been so violent an interference with the 
rights of parties to a mortgage to agree as they please, as the 
original interposition of the equity of redemption itself. In this 
light the rule against any clog on the equity is a necessary corol- 
lary of the principle of redemption. 


II. 


Yet ever since the establishment of the equity of redemption 
there have been lenders with an eye to the ultimate acquisition of 
the mortgaged estate casting about for some device to evade this 
bothersome intervention of equitable relief. The first attempts 

were, as always, crude enough. A covenant was inserted in the 
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mortgage deed by which the borrower agreed never to claim re- 
demption after default on the day of payment. It is natural that 
the courts of equity should have taken great offense at this, 
although they dismissed such agreements easily enough. “Ifa 
man makes a mortgage and covenants not to bring a bill to redeem, 
nay, if he goes so far as in Stisted’s Case to take an oath that he 
will not redeem, yet he shall redeem.”! Nor is such naiveté con- 
fined to early days ; such attempts appear at intermittent intervals 
in our reports down to present times. Of course they all come to 
the same end. When a bill for redemption is filed setting forth 
such a mortgage in its entirety, the court of equity takes hardly a 
moment in passing to repeat that such a stipulation is void as a 
clog upon the equity of redemption? 

In a somewhat modified form the attempt to restrict the equity 
is next made. Agreements are entered into permitting recourse to 
equity for redemption for some period, but working an extinguish- 
ment of the equity in due time. The earliest report we have of a 
case of this sort of thing is Howard v. Harris :* “ Howard mortgages 
land, and the proviso for redemption was thus: provided that I 
myself, or the heirs males of my body, may redeem. The question 
was, whether his assignee should redeem it? And it was decreed, 
he should; for, if once a mortgage always a mortgage.” It is need- 
less to add that almost invariably like schemes have met a similar 
fate at the hands of the courts of equity.* 


III. 


We do not reach difficult cases until we have to deal with some 
reasonable business bargain in behalf of which some sensible legal 


1 Kast India Co. v. Atkyns, Comyns 347, 349. 

2 It is unnecessary to cite many cases to the effect that an agreement never to apply 
for redemption after default is void. See the following cases in particular: Toomes v. 
Conset, 3 Atk. 261; Vernon v. Bethel, 2 Eden 110; Pugh v. Davis, 96 U. S. 332; 
Parmer v. Parmer, 74 Ala. 285; Jackson v. Lynch, 129 Ill. 72; Hart v. Burton, 77 
J. J. Marsh. (Ky.) 322; Bayley v. Bayley, 5 Gray (Mass.) 505; Cherry v. Bowen, 
4 Sneed (Tenn.) 415; Rogan v. Walker, 1 Wis. 527. 

3 1 Vern. 33. 

* The few cases following will be sufficient to illustrate the well-established rule 
that any arrangement contemporaneous with the mortgage for cutting short the equity 
of redemption is invalid. Price v. Perrie, 2 Freem. 258 (redemption to be during life 
of mortgagor); Bowen v. Edwards, 1 Rep. in Ch. *221 (no redemption after seven 
years) ; Spurgeon v. Collier, 1 Eden 55 (redemption to be during joint lives) ; Salt v. 
Marquis Northampton, [1892] A. C. 1 (redemption to be during life of mortgagor) ; 
Bradbury v. Davenport, 114 Cal. 593 (no redemption after four months after default) ; 
Stover v. Bounds, 1 Oh. St. 107 (no redemption after certain day fixed). 
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distinction may really be urged. We have, it seems, a case of 
a provision for cutting short an equity of redemption which really | | 
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deserves serious consideration in Batty v. Snook.! It is: difficult 
to abbreviate the facts in that case. There was a mortgage sub- 
sisting between the parties and other unsecured indebtedness. A 
partial settlement was made between the parties, leaving a balance | 
of $2000 still due. In pursuance of an understanding the mort- } 
gage was cancelled and an absolute conveyance was made by the i 

| 


debtor to the creditor. By a contract dated the next day the 
grantee agreed to resell the premises, and the grantor agreed to 
repurchase them at the price of $2000 and interest to the day 
fixed for the completion of the purchase, with the provision that if 
the payment was not made on that day fixed then all rights should 
be lost. The court first satisfied itself that these arrangements er | 
were all part of one transaction; for if not, then, of course, by q 


established law a provision in a contract of sale and purchase that 
time shall be of the essence would be respected more or less. So, 
convinced that what had really happened was an extension of the 
existing mortgage relation, Mr. Justice Manning concluded thus: 


| 

| 

“Once a mortgage always a mortgage may be regarded as a maxim of | 
the court. Equity is jealous of all contracts between mortgagor and mort- 

gagee by which the equity of redemption is to be shortened or cut off. To | 

| 

| 


allow the equity of redemption to be cut off by a forfeiture of it in a sepa- 
rate contract would be a revival of the common law doctrine, using for that 
purpose two instruments, instead of one, to effect the object.” ? 


It may be shown in this connection better than at some later 
time under what circumstances these principles become really 


inapplicable. Take by way of contrast the somewhat similar case 
of Davis v. Thomas.’ In that case too there was an existing | 


mortgage relation and the mortgagor made an absolute deed of 
release to the mortgagee. But in this case there was a subsequent 
conveyance for the proper consideration of £1800, which was made 
up of the mortgage debt thereby cancelled and the payment of an 
additional sum of money to the mortgagor. As part of the same 


1 5 Mich. 286. 
2 The cases in accord with this in principle are very numerous and are all to the 
same effect. See, for additional illustrations, Bradbury v. Davenport, 114 Cal. 593; ‘a 
Tennery v. Nicholson, 87 Ill. 264; Turpie v. Lowe, 114 Ind. 37; Linnell v. Lyford, 
72 Me, 280; Mooney v. Byrne, - N. Y. 86; Wright v. Niles, 13 Vt. 341. 

Russ. & M. 506. 
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transaction the mortgagee demised the estate to the mortgagor 
! for a term of years with the proviso that in case the rent were 
i regularly paid when due, the lessee should be at liberty to re- 
i purchase the estate from the mortgagor at the price of £1850 at 
q any time within five years. The lessee defaulted in payment of 
his rental, but applied within five years to repurchase. But the 
Master of the Rolls said: : 


“In all cases of the payment of money, where penalty or forfeiture is 
introduced for the purpose of security, there a court of equity will relieve 
against the penalty or forfeiture, upon the ground of full compensation by 
giving interest. But where there is no stipulation for penalty or forfeiture, 
but a privilege is conferred, provided money be paid within a stated time, 
there the party claiming that privilege must show that the money was paid 
accordingly.” 


Or, to cast the reasoning in another form, since there was no 
indebtedness left outstanding by this transaction, there was a real 
sale and not a persisting mortgage. It is only in a true mortgage 
that there is an equity of redemption with the protection of which 
the court is concerned at all. Mere options, on the contrary, die 
when their time comes. 


IV. 


It is much the same problem in a more developed form when 
there is a stipulation in the mortgage that the mortgagee may 
purchase the interest of the mortgagor on such terms as are therein 
agreed. Such an option may be valuable; indeed it may be one 
of the considerations which induced the mortgagee to make the 
advance. Nevertheless such an arrangement has every presump- 
tion against it, as it is in effect a provision in the mortgage for the 
extinguishment of the equity of redemption. And as has been 
q seen in various cases such schemes are altogether abhorrent to 
q courts of equity upon general principle regardless of particular 

cases. 


; 1 The cases similar to this in principle, holding that when it is clear that there has 
F been simply a conditional sale there is no basis for any equity of redemption, are 
again innumerable. It will be sufficient to refer to the following illustrations: 
Conway v. Alexander, 7 Cranch (U.S.) 218; Flagg v. Mann, 2 Sumn. (U.S.) 533; 
Haynie v. Robertson, 58 Ala. 37; Spence v. Stedman, 49 Ga. 133; Hibernian Bank 
9 Ass’n v. Council Nat'l Bank, 157 Ill. 54; Robinson v. Cropsey, 2 Edw. Ch. (N. Y.) 
4 138. 
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. The leading case of this sort is undoubtedly Re Edward’s estate.! 
An estate was mortgaged for an advance of £2500, and the 
proviso in the mortgage was that in case interest for one full year 
should be defaulted, then the mortgagee might purchase the mort- 
gaged premises for such sum as with the sum of £2500 and inter- 
est then due thereon would make £4000. The question being 
raised in the Estates Court, Mr. Justice Hargreave held that the 
mortgagee got no rights by such an invalid provision. He said: 


“‘ When the contract is part of the arrangement for the loan, and is actually 
inserted in the mortgage deed, it is presumed to be made under pressure, 
and is not capable of being enforced. If the land had fallen in value below 
#4000, Mr. Jackson would have insisted on being treated as a mortgagee ; 
but, as it has risen, he says he is a purchaser ; that is, he gets a collateral 
benefit over and above his principal and interest which a court of equity 
never permits. This contract is virtually a clause of foreclosure on a fixed 
day.” 


Although at times an undercurrent of opposition to this result 
may be detected, there has never been any decision squarely to the 
contrary, for even those who felt disinclined to agree with this 
result have appreciated that it could not be otherwise unless the 
general doctrine against cutting short the equity of redemption 
should be held for naught. However, this particular form of the 
general problem must be considered as finally settled by a recent 
decision of the House of Lords, Samuel v. Jarrah Timber Corpora- 
tion.? In that case the mortgagee of debenture stock from a cor- 
poration was given the option to purchase the whole or any part 
of such stock at forty per cent at any time. In redemption pro- 
ceedings brought by the corporation it was held that although 
Samuel had claimed his option before repayment was offered, it 
was all in vain, as the option was void, Lord Lindley saying: 


“The doctrine ‘ once a mortgage always a mortgage’ means that no con- 
tract between a mortgagor and a mortgagee made at the time of the mort- 
gage and as part of the mortgage transaction, or, in other words, as one of 
the terms of the loan, can be valid if it prevents the mortgagor from getting 
back his property on paying off what is due on his security. Any bargain 
which has that effect is invalid, and is inconsistent with the transaction being 
a mortgage.” ® 


1 11 Ir. Ch. 367. 2 [1904] A. C. 323. 
8 There are enough cases with these facts to show that such stipulations furnish 


the clearest sort of fetter upon the equity of redemption. The following cases are 


i 
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V. 


It has been assumed thus far that once the court is convinced 
that the mortgagor is left by the mortgage with no clog upon his 
equity of redemption, he is then free to enter into such bargains 
as he pleases for the disposal of his equity of redemption. But 
this is not altogether true; for the court still watches transactions 
between the mortgagor and mortgagee with a suspicious eye. 
The mere fact that there has been a formal arrangement subse- 
quently made by which the mortgagor has purported to convey 
his interest to the mortgagee does not in itself satisfy the court, it 
will scrutinize the transaction to determine for itself whether or not 
it will permit the release of the equity of redemption, which the 
parties have given out as accomplished. 

To take the simpler case first, if the court discovers that the 
conveyance from the mortgagor to the mortgagee was made 
without consideration, the original indebtedness still remaining, it 
will hold that the transaction can have no other meaning than that 
the mortgagee is given the absolute title as further security. 
Therefore the court will declare that the mortgage situation still 
persists; for the court has held in countless cases that where an 
absolute deed is found in association with continued indebtedness 
there is upon fundamental principles a mortgage in substance with 
the corresponding right of redemption, notwithstanding any bar- 
gain by which the parties may attempt to avoid the full effects 
of this consequence. In Pugh wv. Davis,! the leading American 
case of this particular sort, the United States Supreme Court 
said by Mr. Justice Field: 


“Tt is also an established doctrine that an equity of redemption is insep- 
arably connected with a mortgage ; that is to say, so long as the instrument 
is one of security, the borrower has in a court of equity a right to redeem 
the property upon payment of the loan. This right cannot be waived or 


worth examination in addition to the two just quoted: Price v. Perrie, 2 Freem. 258 
(option to purchase on default); Willett v. Winnell, 1 Vern. 488 (mortgage for £200, 
provision for purchase by the mortgagee after default on payment of £78) ; Obry v. 
Trigg, 9 Mod. 2 (query in case of sale of the equity at any time, mortgagee to have 
preémption) ; Kanarau v. Kuttorly, I. R. 21 Mad. 110 (provision for sale of the prop- 
erty to the mortgagee in case of default at price to be then fixed by arbitrators) ; Turpie 
v. Lowe, 114 Ind. 37 (mortgagee given right to retain property in case of default by 
paying fair cash value). 


1 96 U. S. 332. 


| 

q 

| = 

| 

4 

oe 

q 

| 
: 


THE CLOG ON THE EQUITY OF REDEMPTION. 465 


abandoned by any stipulation of the parties made at the time, even if 
embodied in the mortgage.” * 


When it appears that consideration has been paid by the mort- 
gagee to the mortgagor for the release of the equity of redemp- | 
tion, then the principles of mortgage law that have just been 
exemplified do not apply to the situation. Indeed, the concern 
of equity is that, notwithstanding that he has made a mortgage, 
the borrower shall remain the owner of his estate, the title being 
in the mortgagee simply for security. Now, ownership in full 
includes the power of disposition; and so the general rule is that 
the mortgagor is free to sell the equity of redemption which the 
court creates for him to any one he pleases, including the mort- 
gagee. However, there is enough of a fiduciary relation between 
mortgagor and mortgagee to lead equity to scrutinize the trans- 
action to determine whether the consideration is adequate. The 
leading American case for this, Villa v. Rodriguez, is again 
in the United States Supreme Court.2 The actual facts in that 
case, to be sure, were peculiarly strong, for the mortgagee was a 
scoundrelly brother and the mortgagor was a widow in financial 
straits. But this language of Mr. Justice Swayne was of general 
application: 


“The law upon the subject of the right to redeem where the mortgagor 
has conveyed to the mortgagee the equity of redemption is well settled. 
It is characterized by a jealous and salutary policy. Principles almost 
as stern are applied as those which govern where a sale by a cestud gue 
trust to his trustee is drawn in question. To give validity to such a sale 
by a mortgagor it must be shown that the conduct of the mortgagee was, 
in all things, fair and frank, and that he paid for the property what it was 
worth.” ® 


1 The decision of this case depends upon the doctrine, now established by countless 
cases, that even an absolute transfer for security of a debt may be shown to be a mort- 
gage with a consequent equity of redemption. Good illustrations of this rule selected 
at random are: Lincoln v. Wright, 4 De G. & J. 16; Xe Duke of Marlborough, 
[1894] 2 Ch. 133; Miller v. Thomas, 14 Ill. 428; Linnell v. Lyford, 72 Me. 280; 
Cullen v. Cary, 146 Mass. 50; Strong v. Stewart, 4 Johns. Ch. (N. Y.) 167. 

2 12 Wall. 323. 

8 There is some dissent from this view that there is such a relation between mort- 
gagor and mortgagee that equity may set aside an unfair bargain for the extinguish- 
ment of the redemption. See McMillan & Son v. Jewett, 85 Ala. 476; Brown z. 
Gaffney, 28 Ill. 149; Trull v. Skinner, 17 Pick. (Mass.) 213; Shouler v. Bonander, 
80 Mich. 531; to the effect that there may be such interference. But see De 
Martin v. Phelan, 115 Cal. 538; Pritchard v. Elton, 38 Conn. 434, which are rather 
opposed. 

3° 


| 
| 
| | 
| 
| | 


466 HARVARD LAW REVIEW. 


VI. 


This general distinction accepted in all the cases discussed in 
this article —that an agreement which is part of the mortgage 
transaction may be void, while if in an entirely separate dealing 
it will be valid—has seemed so strange to some observers that 


it is at times made the basis of an attack upon the doctrine itself. 


But the writer trusts that in the course of this discussion it will 
appear that this is a proper distinction in all situations. The 
concern of a court of equity is chiefly that an equity of redemp- 


tion shall be created in the property mortgaged, free from all - 
limitations. Once it is satisfied as to that, as has been seen, the 


court usually leaves mortgagor and mortgagee to deal with each 
other as they see fit, if in good faith. 

Thus even an executory agreement looking to the extinguish- 
ment of the equity of redemption on condition will be held valid it 


entered into by mortgagor and mortgagee at a time subsequent to’ 


the mortgage transaction. In Wynkoop v. Cowing,! a case of this 
sort, Mr. Justice Breese said: 


“ Although parties may not at the same time, and by the same instrument, 
stipulate for converting a loan and mortgage into an absolute purchase upon 
the happening of a subsequent event, yet it is also true that a subsequent 
bona fide and fair agreement for the purchase and extinguishment of the 
equity of redemption for a valuable consideration, will be sustained, and 
such this appears to have been.”?* 


A far more difficult case, but still not altogether impossible, 
is one like Gleason’s Administratrix v. Burke.* In that case the 
contention was that an agreement made contemporaneously with 
the mortgage was a distinct bargain. The facts really bore out 
that contention, for although the whole lot was assigned to the 
lender on the occasion of the loan of the $1500 and there was a 
provision that upon the repayment of the sum a twenty-five foot 
strip in the rear of the lot should be retained by the mortgagee, — 
still the evidence sufficiently showed that there was independent 
bargaining as to the rear strip, on which the mortgagee was to erect 


1 21 Ill. 570. 

2 Upon similar principles it was held in Reeve v. Lisle, [1902] A. C. 461, that a 
mortgagor and mortgagee may by an independent transaction subsequent to the mort- 
gage make a valid agreement which gives the mortgagee the option of purchasing the 
mortgaged property. 

8 20 N. J. Eq. 300. 
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a building, as the mortgagor regarded it as adding to the value of 
the retained premises. And the Chancellor, although properly sus- 
picious, finally conceded: 


“ But a borrower and lender may lawfully make other bargains even re- 
lating to the mortgaged property, and if they are not in consideration of 
the loan, or the condition of its being made, and are otherwise lawful, they 
may be enforced.” * 


VII. 


Thus far the cases have been all of the type where the extinguish- 
ment of the equity of redemption is threatened, and for these it is 
comparatively easy to state a principle. It is because a clog 
upon the redemption may still leave the equity in existence that 
it is really difficult to state the limits of the doctrine. As the 
leading case upon the whole subject has not yet been stated, it 
may not have been appreciated how wide the problem is. That 
is the early case of Jennings v. Ward,” the pregnant report of 
which follows : 


“The defendant Ward lends money to Neale, the Groom Porter, to 
carry on his buildings in Cock and Pye fields, and took a mortgage from 
him to secure £16,000, with interest at 6 per cent, and in another deed, 
executed at the same time, took a covenant from Neale, that he should 
convey to the defendant, if he thought fit, ground rents to the value of 
£ 16,000, at the rate of twenty years’ purchase. The bill being to redeem, 
the defendant insisted on that agreement; but the Master of the Rolls 
decreed a redemption, on payment of principal, interest, and costs, without 
regard to that agreement ; but set aside the same as unconscionable. A 
man shall not have interest for his money, and a collateral advantage be- 
sides for the loan of it, or clog the redemption with any by-agreement.” 


Ever since this case our law has had to deal with the recognized 
rule that a mortgagee may not stipulate at the time of the mortgage 
for such advantage as will constitute a clog on the equity of re- 
demption. And this rule prevails to some extent wherever the 
English notion of the mortgage transaction is found. Even in 
British India the money lenders have been compelled at length 


1 In Earpe v. Boothe, 24 Grat. (Va.) 368, it was held that where, in completing a 
purchase in which the borrower had an interest, the lender advanced the necessary 
funds, it could be agreed that forty acres of the tract the lender should have at an 
agreed price, the remainder of the land to be held in mortgage for the payment of the 
balance of the money. 

2 2 Vern. 520. 
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to submit to it. One of the many recent cases from those parts is 
Sheo Shanker v. Parma Mahton.! In that case there was an 
agreement between mortgagor and mortgagee that until another 
sum not secured was paid the property should not be redeemed. 
The English decisions were considered by the court as binding 
upon them, and they gave redemption in spite of the agreement 
made. “As we understand it,” they said, “the rule forbids the 
enforcement of any stipulation which puts a hindrance or stay in 
the way of the mortgagor in the exercise of his right to redeem.” ? 


Vil. 


It must be admitted that a certain prejudice against all collateral 
advantages giving profit to the mortgagee by virtue of his position 
is present in the earlier cases in addition to the more fundamental 
objection to all arrangements clogging the equity of redemption. 
This has led to many decisions in which the principle against re- 
straint of the equity of redemption was pressed further than this 
rule in itself should go. Doubtless it is true that if there is such 
real overreaching in the negotiation of the mortgage as to make it 
an unconscionable bargain, courts of equity may give relief. More- 
over, courts of equity may treat a mortgagee, especially a mortga- 
gee in possession, to some extent as a trustee and as such disabled 
from taking collateral profits. But it has tended to confuse the 
issue to speak of arrangements really set aside as in violation of 
these principles of equity as void as clogs upon the equity of re- 
demption by reason of collateral advantage. 

Thus cases like Godfrey v. Watson ® are cited as opposed to re- 
striction upon the equity of redemption, yet all the Lord Chancellor 
said in that case was that — 


! I. R. 26 Allahabad Series 559. 

2 Other cases of collateral advantage are worth noting: Broad v. Selfe, 11 Wkly. 
Rep. 1036 (mortgagee to have 5% additional on the value of the property, whether 
or not the mortgagor sold it during the pendency of the mortgage); Chapple v. 
Mahon, Ir. R. § Eq. 225 (provision for a bonus to the mortgagee beyond interest 
in case the mortgagor paid off the loan within a certain time) ; Browne v. Ryan, [1901] 
2 Ir. 653 (mortgagor agreed to give the sale of the land to the mortgagee at 5% 
commission; if the estate was sold through another auctioneer the mortgagee was 
to have 5% just the same); Hyndeman v. Hyndeman, 19 Vt. 9 (a mortgage of 
land to secure a loan of $600; provision that the land should be sold if possible, the 
mortgagee to have $800 of the proceeds in satisfaction). In all of these cases the 
provisions abstracted were held void. 

8 3 Atk. 517. 
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“a mortgagee shall not be allowed for his trouble in receiving the rents 
of the estate himself, but if an estate lies at such a distance from the place 
of his residence, as he must have employed a bailiff, if it had been his own, 
he shall then be allowed such sums as he has paid to a bailiff, to receive the 
rents of this estate.” ? 


Again, if a court of equity sees promises extorted from a mort- 
gagor by the occasion of the borrowing when he is in the power of 
the mortgagee, they will relieve against them as unconscionable. 
This feeling has been so fostered by usury statutes that it long 
persists their repeal, as indeed it is proper in extreme cases that it 
should. Most of the American cases, strangely enough, really ap- 
proximate no nearer to this phase of the problem of the clog on 
the equity of redemption than this. Uhlfelder v. Carter’s Adminis- 
trator,? sometimes cited in this connection, was a case where the 
mortgage provided that the mortgagor, a small farmer, should 
deliver to the mortgagees for sale and storage some fifty bales of 
cotton, or, in the event of a failure to so deliver, to pay as liqui- 
dated damages one month’s storage and an estimated commission 
of two and one-half per cent. In condemning this scheme Chief 
Justice Bicknell said: 


‘The mortgagees, in the light of the facts, were, under the guise of a 
stipulation for the future delivery of cotton for storage and sale, but stipu- 
lating for the payment, in addition to lawful interest on the debt due them, 
of the additional profit of the usual charges for storage, and the commission 
on the sales.” * 


1 Other cases where the principle against clog on the equity of redemption has 
been forced unduly may be noted here: J ve Roberts, 43 Ch. D. 52 (a mortgagee who 
was a solicitor denied usual compensation for preparing the mortgage) ; Field v. Hop- 
kins, 44 Ch. D. 524 (a mortgagee who was an appraiser was denied usual compensation 
for valuation of the premises). But if a mortgagee receives a collateral advantage in 
some other character than as mortgagee, he is not now compelled to account there- 
for. White v. London Brewery Co., 42 Ch. D. 237 (mortgagee, a brewer, profiting 
by selling beer to mortgagor, a publican) ; Rogers v. Herron, 92 Ill. 593 (mortgagee 
receiving rents and profits as vendee). 

2 64 Ala. 527. 

8 It may be as well to cite some other American cases of this sort. In the cases 
first cited the stipulations noted were held invalid. Kiddermaster v. Brossard, 105 
Mich. 219 (stipulation for $40 as attorney’s fee); Northwestern M. L. Ins. Co. z. 
Butler, 57 Neb. 198 (provision for expenses incurred in preparing for foreclosure) ; 
Vilas v. McBride, 62 Hun (N. Y.) 324 (agreement that mortgagee of hotel property 
should have free the manure from the stables); Dailey v. Maitland, 88 Pa. St. 384 (5% 
additional as attorney’s fee). The cases next cited, however, hold such provisions 
valid: Clauson v. Munson, 55 Ill. 394 (attorney’s fee); Tholen v. Duffy, 7 Kan. 405 
(attorney’s fee). 
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IX. 


To a very considerable extent, however, this former vague 
principle against mere additional advantage to the mortgagee in 
consideration for the loan of his money must be regarded as obso- 
lescent if not obsolete. Wherever usury laws are repealed surely 
this opposition to merely unusual return for the use of money 
must gradually die out. Indeed, it is many years since the English 
court in Potter v. Edwards! compelled a mortgagor who had 
promised to pay £1000 in return for a present advance of £700 
to pay the £1000 in order to redeem his premises. This does not 
mean that if £ 1000 were promised in a year for a present advance 
of £100 that the bargain would stand in a court of equity, which of 
course has general principles against all unconscionability, whether 
in mortgage transactions or elsewhere.” 

That this is quite in accordance with modern business ideas 
is shown in the very recent case of Buchanan v. Harvie,® where for 
an advance of £3500, made on security of problematical value, 
46000 in cash and £5000 in shares were promised; and it was 
held that redemption would only be granted upon the terms of the 
full performance of the whole promise. To quote the language of 
Justice Barker: 


“The difference between the sum loaned and the sum secured may, and, 
in fact, does seem large even where the security is as speculative as the evi- 
dence shews this was. And, if the validity of the transaction were being 
impeached on the ground of oppression or surprise or any similar ground, 
this difference would be an important factor in the determination of that 
question. But no such defense is set up here, and if it were, there is no 
sufficient evidence to support it.” * 


1 26 L. J. Ch. 468. 

2 Two of the many cases where mortgage transactions have been set aside as 
plainly unconscionable are : Chambers v. Baldwin, 9 Ves. 254 (provision that defaulted 
interest should be added to principal) ; Fulthorpe v. Foster, 1 Vern. 477 (the Bristol 
bargain —the principal to be repaid in instalments, the interest payments to continue 
at the original figure). 

8 3 N. Brunsw. Eq. 61. 

* It will be sufficient to cite two recent cases by way of further illustration: Mait- 
land v. Upjohn, 41 Ch. D. 126 (bonuses deducted from advances made on speculative 
security, 4e/d that the principal must be repaid without deducting such discounts) ; 
Maxwell v. Tepping, [1903] 1 Ir. 498 (a new deal by which further sums were advanced 
by a mortgagee to a mortgagor upon the terms that the rate of interest should be 
increased by 1%, A4e/d not to constitute a clog on the equity of redemption). 
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X. 


It must be realized, therefore, that according to the more mod- 
ern notions the mere fact of some collateral advantage is not fatal 
in itself unless it can be shown to be a fetter upon the equity of 
redemption as well. The ruling case to this effect is Biggs v. 
Hoddinott.! This was the case of a mortgage of his hotel by the 
defendant Hoddinott to the plaintiff Biggs, a brewer, to run five 
years, with a covenant by the mortgagor that during the continu- 
ance of the security he would deal exclusively with the mortgagee 
for all malt liquors sold on the mortgaged premises. The mort- 
gagor having ceased to purchase beer of the mortgagee, he moved 
for an injunction, which was granted. In the Court of Appeal 
Lord Lindley, then Master of the Rolls, stated the modern law 
thus: 


“The proposition stated in Jennings v. Ward is too wide. If properly 
guarded, it is good law and good sense. A mortgage is regarded as a 
security for money, and the mortgagor can always redeem on payment 
of principal, interest and costs; and no bargain preventing such redemp- 
tion is valid, nor will unconscionable bargains be enforced. ‘There is no 
case where collateral advantages have been disallowed which does not 
come under one of these two heads. To say that to require such a cove- 
nant as that now in question is unconscionable is asking us to lay down a 
proposition which would shock any business man, and we are not driven to 
it by authority.” ® 


1 [1898] 2 Ch. 307. 
2 2 Vern. 520. 
® Another point was urged unsuccessfully in Biggs v. Hoddinott, supra, which 

seems a curious contention in modern times, In the first enthusiasm for redemption 

it seems to have been thought that an agreement between mortgagor and mortgagee 
that the loan was to run for some extended period, no reconveyance to be made until 

a repayment on that day, might be a clog upon the equity of redemption. Talbot z. 

Braddel, 1 Vern. 393 (thirty years); Cowdry v. Day, 1 Giff. 316 (twenty years). The 

only truth there can be in this notion is that the circumstances including such post- 

ponement may be so extraordinary as to cause the whole arrangement to be considered 
unconscionable. Otherwise, until the passing of the legal right to redeem created by 
the parties, there is no reason for the interposition of the equity of redemption. And 
it should be said that the doctrine finds little favor in the modern English cases. See 

Brown v. Cole, 14 Sim. 427; Guardians of the Poor v. Metropolitan Life Assurance 

Soc., [1897] A. C. 647. No American case, so far as the writer knows, has ever con- 

sidered mere length of time as inconsistent with a mortgage transaction; indeed we 

have countless corporate mortgages to secure bonds ranging in duration from twenty 
to one thousand years. See Philadelphia & R. Ry. Co’s App. 4 Am. & Eng. Ry. 

Cas. 118. Moreover it seems plain that mere stipulation for a long investment is not 
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Emboldened by this success, counsel brought to court another 
case much more complicated; and in Stantley v. Wilde! a clever 
scheme was presented for approval. The sum of £2000 was loaned 
to the lessee of a theatre, and the borrower agreed not only to 
repay that sum with interest in five years, but also to give the lender 
one-third of the net profits during the term of the lease. And the 
mortgage executed upon the lease secured by its terms not only 
the repayment of the debt and interest in the five years, but the 
payment of one-third of the net profits for the whole ten years. 
It would seem that this device was too plain an evasion of the 
rule to pass examination, but so ably was the case argued to the 
Court of Appeal that they held the whole transaction valid, Lord 
Lindley making this dubious distinction: 


“ Any provision inserted to prevent redemption on payment or perform- 
ance of the debt or obligation for which the security was given is what 
is meant by a clog or fetter on the equity of redemption and is therefore 
void. It follows from this, that once a mortgage always a mortgage ; but 
I do not understand that this principle involves the further proposition that 
the amount or nature of the further debt or obligation the payment or per- 
performance of which is to be secured is a clog or fetter within the rule.” 


If Biggs v. Hoddinott and Stantley v. Wilde had both persisted 
as accepted law for any time, there would have been an end of the 
greater part of the accepted doctrine against the clog on the equity 
of redemption; and indeed many acclaimed its downfall as wholly 
in accordance with modern enfranchisement. But the doctrine 
against fettering the equity of redemption has such firm founda- 
tions in mortgage law that it was not shaken by these decisions; 
and as will be seen presently, while it is generally supposed that 
Biggs v. Hoddinott is good law, Stantley v. Wilde is distinctly 
overruled. And the writer believes that this differentiation prob- 
ably is good law for modern conditions. The real test in the 
“matter is not whether the mortgagor is subjected to various burdens 
during the currency of the mortgage, unless indeed the price ex- 
torted from him for the hire of the money is really unconscionable ; 
but the true inquiry, it is submitted, is whether after repayment 


an improper advantage for the mortgagee to take. The only possible legal objection 
that can arise to long-time mortgages would seem to come from the rule against re- 
moteness, to which, probably, they form a necessary exception. See Gray, Rule Perp., 
2 ed., §§ 562-570. 

[1899] 2 Ch. 474. 
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of his loan the mortgagor is free from interference with his 
enjoyment again of full ownership. 


XL 


We come at length to the two recent cases in the House of Lords 
in which this whole matter was threshed out to a conclusion which 
should be accepted as final wherever our law prevails. In Noakes 
& Co., Ltd. v. Rice? the facts were that a mortgage upon a lease of 
a public house made by the publican to his brewers provided in 
usual form that when the borrower should repay all sums due to 
the lender the mortgaged premises should be reconveyed, with the 
further stipulation so framed as to run with the land that, whether 
any money should or should not be owing on the security, all malt 
liquors sold upon the premises should be bought of the brewers. 
When the publican came with his bill to redeem, all the English 
courts in succession held this stipulation void. And indeed this 
would seem to be the typical case of a clog on the equity, wher- 
ever this rule is developed in full, a fetter which is designed to out- 
last redemption. To quote the pithy statement of Lord Davey: 


“ Once a mortgage always a mortgage, and nothing but a mortgage. The 
meaning of that is that the mortgagee shall not make any stipulation which 
will prevent a mortgagor who has paid principal, interest, and costs, from 


getting back his mortgaged property in the condition in which he parted 
with it.” 


Yet doubts were left unsettled by Noakes v. Rice because its 
facts made out so strong a case of clog on the equity of redemp- 
tion, by reason of the fact that it was assumed by most of the 
judges, though not all, that the covenant if valid would create 
a hold upon the property itself even in the hands of a vendee. 
But in Bradley v. Carrett,? in the next year, the House of Lords 
had to deal with a case of a covenant in regard to the property 
designed to outlast redemption, which could not be said to be 
specifically enforceable. A holder of shares in a tea company 
mortgaged the shares to secure a loan and agreed to use his best 
endeavors to secure that “ always thereafter ” the mortgagee should 
have the sale of all the company’s teas as broker, and, in the event 
of any of the company’s teas being sold otherwise than through 

_ the mortgagee, to pay him the amount of the commission he would 


1 [1902] A. C. 24. 


3 [1903] A. C. 253. 
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have earned if the teas had been sold through him. After the 
mortgage was paid off the company employed other brokers, and 
this was a suit for breach of covenant. The lower courts held 
the agreement valid, but the House of Lords reversed them upon 
grounds thus stated by Lord Macnaghten: 


“ My Lords, I do not think it is necessary that there should be any hold 
upon the property, direct or indirect. I think, as I ventured to say in 
Noakes v. Rice, that equity will not permit any device or contrivance de- 
signed or calculated to prevent or impede redemption. And I think your 
Lordships gave sanction to that proposition when you approved the decision 
in the Irish case of Browne v. Ryan.’ Can you impose on the equity of re- 
demption a fetter operating indirectly, when you cannot, as it is admitted, 
impose a fetter which operates directly? My Lords, I should have thought | 
that that question answered itself — you cannot do indirectly that which 
you must not do directly.” 


The meaning of these decisions should be obvious, whether or 
not one agrees with the policy that dictates them. In order to 
have that which is forbidden as a clog on the equity of redemption 
we must have this situation created, that the debtor who has mort- 
gaged his property will not upon repayment to his creditor emerge 
from the transaction as free in his ownership as he was before. 
That he has to pay high for his money is not enough, so long as 
by the repayment of everything due, every incumbrance that there 
is upon his property will be wiped off. And there is in the eye of 
equity a fetter upon his property if the covenant he has been in- 
duced to make will, after redemption, hamper him in the full enjoy- 
ment of his property or hinder him in the disposition of it. It is 
enough, that is, to constitute a clog upon the equity of redemption 
if the covenant will affect the mortgagor after redemption as an 
owner of the ves? 


1 [1901] 2 Ir. 653. 

2 The law as thus settled in the beginning of the twentieth century seems to be 
nearly the same as the law at the beginning of the nineteenth century. There was a 
correspondingly large number of decisions within a few years about that time, most of 
them concerning the validity of the terms of the mortgages of West Indian estates to 
London factors. In Bunbury v. Walker, 1 Jac. & W. 225, it was properly held that an 
agreement that the lender should be the consignee of the borrower during the currency 
of the mortgage was valid, and the warning was properly given that a covenant of this 
sort was unenforceable in so far asit attempted to secure to the lender the position of 
consignee after repayment of the debt. Cox v. Champney, Jac. 576, has a dictum to the 
same effect, making the same distinction. To be sure, Chambers v. Goodwin, 9 Ves. 
254, suggested that such collateral profits could not be taken, but that was a case of 
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XII. 


Considered in a broad way, this rule against clogging the equity 
of redemption is one of the many instances of the setting aside of 
the deliberate bargains of the parties upon the ground that they 
are contrary to the policy of the courts. The right of men to 
hold such contracts as they can get is subject to many limitations 
imposed for the common good. But especially when it is a case, 
as this one is, where the contract of the parties comes into real 
opposition with a fundamental doctrine, its fate is certain at the 
hands of a court vigilant to protect its own. Since it is all a 
matter of policy, it cannot be expected that all men will agree 
as to the propriety of such interference. But to the writer the 
doctrine against the clog on the equity of redemption seems 
one of the striking examples of the great truth that the ethical 
standard of our law is often higher than the average morality 
of the commercial community. 

Bruce Wyman. 


mortgagee in possession, as was Leith v. Irvine, 1 Myl. & K. 277, and the court treated © 
a mortgagee in possession to that extent as a trustee in both cases. 
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NON-CONTENTIOUS JURISDICTION IN 
GERMANY. 


I. DISTINCTION BETWEEN CONTENTIOUS AND NON—CONTENTIOUS 
JURISDICTION. 


HE function of the judiciary is to determine the rights of 
contesting parties. The action of the courts depends, there- 
fore, upon two conditions: there must be a contest between at 
least two parties; and this contest must concern rights, that is, 
questions of law. When there is only one party, the court does 
not act. It may sometimes be of great value in the management 
of affairs to know what the opinion of the court is, but when there 
is no controversy with another party the court’s opinion cannot 
be had. Not every contest, however, entitles the contestant to the 
action of the court; it must be a contest about rights. For in- 
stance, A differs with B about the value of a piece of land or a 
painting, but if there is no question of rights between them they 
cannot bring the matter before the court. The province of the 
judiciary is therefore to decide contests about rights, and in de- 
ciding these contests to state the law. Apparently there must 
be a pre-existing right and a pre-existing law before the courts 
begin to act, and the creation of rights as well as of law is not 
within the task of the judiciary. Now the question arises, how 
are rights created and how is the law created? | 
The law has two sources, customary or common law and statute 
law. The original source is the customary law formed from the 
opinion of the people. The statute law given by the legislative 
power extends today more and more widely in all states, but 
apparently no statute can be thoroughly complete, there must 
always be’some deficiencies. The courts supply these by way of 
interpretation and analogy, and might therefore in a given case be 
regarded as legislators. But in fact they are not legislators, for 
two reasons: first, the opinion of the court is only given for the 
special case and has not the character of general law; secondly, 
the judge in giving his opinion is bound by his conscience and 
states the law more than he creates it; the legislator, on the other 
hand, when creating the law is free to follow any course which he 
may think expedient. Therefore, at least theoretically, the courts 
cannot be regarded as creating the law. 


i 
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Nor does the function of the courts consist in the creation of 
private or individual rights when they decide contests. As private 
rights exist for the mere benefit of the individual, so their creation 
seems to be the mere privilege of the individual, and there seems 
to be no reason for the organs of the state to assist the individual 
in the creation of these rights. 

In fact it is the rule that private persons create their rights; 
e.g., in making sales, mortgages, and the like. But no state exists 
where the public authority does not give its assistance in this 
matter. For instance, a child owning property may become an 
orphan; the law of the state may say that the next of kin or some 
other fitting person is entitled to act in the child’s behalf. All 
business done by such person for the child with other persons 
is of a merely private character, and when contests arise the 
matter may be brought before the court. But, in fact, in all states 
the law prescribes that this person cannot act without public au- 
thorization, as by an appointment by the orphans’ court, or by 
grant of letters of guardianship. The acts done by him without 
this authorization are void. And so the state, by granting letters 
of guardianship and by giving its sanction to certain transactions 
of the guardian, assists the individuals in creating their rights. 
Another illustration: somebody dies leaving a will. The carrying 
out of the provisions of this will is a merely private matter between 
the heirs and the grantees in the will; when they come in conflict, 
they of course go before the court. But the law often prescribes 
that no private rights can be created by this will unless the will 
has been proved, unless letters of administration have been 
granted, or other formalities taken. Or somebody wants to sell 
his property. This matter, although a private affair between the 
seller and the buyer, needs for its validity in most jurisdictions, 
at least in regard to third persons, the recording of the act in 
some register kept by public authority. 

The assistance of the public authorities in cases of the char- 
acter described is necessary to create individual rights. This 
kind of public action is generally called non-contentious jurisdic- 
tion (freiwillige Gerichtsbarkeit). Therefore the expression non- 
contentious jurisdiction means the assistance of the state or public 
authorities in the creation of private rights. 


1 Cf. Gaupp-Stein, Kommentar zur Civilprozessordnung, 8 ed., 11 ; Schultze-Gorlitz, 
Kommentar zum Reichsgesetz iiber die freiwillige Gerichtsbarkeit, 4 e¢ seg. The 
German term /reiwillige Gerichtsbarkeit has been chosen for the purpose of conven- 
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The word jurisdiction might perhaps suggest the view that these 
kinds of public acts are closely connected with the acts of the 
courts in litigious matters, civil or criminal. In fact, it is not so. 
The states in assisting the individuals to create their rights exer- 
cise merely administrative functions, and these functions can be 
performed as well by administrative officials as by judges. The 
registration of deeds, for instance, in this country, is mostly done 
by administrative authorities. And the German law provides that, 
although the functions of probate or orphans’ courts or land regis- 
tration are performed by judges, the legislatures of the different 
states are entitled to give these functions to administrative author- 
ities! Asa rule, however, the states have charged their judges or 
some persons endowed with judicial authority, like notaries, to 
perform the affairs of non-contentious jurisdiction. 

There are two reasons accounting for the development of these 
kinds of legal affairs in the: history of the states. First, matters 
of this character were originally given merely to private individuals. 
So the family had the responsibility when a child needed a guar- 
dian, or an insane person a curator, or where the property of a 
deceased person had to be administered. Later the state regarded 
it as its duty to take care of minors, absentees, or to protect the 
bona fide purchaser of real property. For this purpose the state 
needed fitting officials, and of course it found the judges to have 
the most ability for the performance of this work on account of 
their knowledge of the law and their independence of the par- 
ties. The second reason why matters of non-contentious jurisdic- 
tion are principally performed by judicial officers is owing to 
the fact that many of these matters have grown out of conten- 
tious proceedings; like conveyances of property in the old Roman 
law,? and in the old English common law.’ When later the pro- 
cedure before the courts began to be mere formality, and no real 
contest existed between the interested parties, it was quite natural 
that the performance of this function should remain in the courts 
where it had been before. 

It may in a given case be difficult to decide whether a question 
belongs to the contentious or to the non-contentious jurisdiction. 


ience. More correct would be the expression “ Nicht streitige Rechtspflege.” Cf 
Nussbaum, — die freiwillige Gerichtsbarkeit, 1 ef seg. 

1 Statute introducing the Civil Code, art. 147; Land Registration Act, art. 83. 

2 Sohm, Inst., § 12. 

8 Brunner, Zur Rechtsgeschichte der rémischen und germanischen Urkunde, 286. 
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The appointment of a trustee in bankruptcy proceedings or of 
a sequestrator in compulsory matters is, of course, always of con- 
tentious character, even if there may be only one applicant. On 
the other hand the appointment of a guardian or an administrator 
always remains of a non-contentious character, even though there 
may be disputant parties. But in many cases it is in fact doubtful 
whether the matter belongs to one or the other jurisdiction, and 
this question greatly depends upon statutory provisions. Thus 
Section 1635 of the German Civil Code says: ‘ Where divorce 
has been granted and both parents have been declared guilty, the 
mother has the care of the sons under six years of age, and of the 
daughters; while the father has the care of sons over six years 
of age. The guardianship court may make a different provision ¥ 
if such provision is required, for special reasons, in the interest 
of the child.” So when the father keeps the son under six years 
of age, the mother can sue him if he does not deliver over the son; 
and this suit has to be brought in the superior court (Landgericht) 
which granted the divorce. When, now, the father thinks that the : 
best interests of the child will be promoted by his remaining with 
him, the law does not entitle him to raise objections in his defense, 
but he has to make application to the guardianship court (Amts- 
gericht) for a decree (matter of non-contentious jurisdiction) that 
the child may remain with him. Suppose this permission is given 
and meanwhile the mother has taken possession of the child; the 
father then has to sue her in the superior court on the basis-of the 
decree given by the guardianship court. 

It is apparent from this statement that whether the given matter 
belongs to the contentious or to the non-contentious jurisdiction 
greatly depends upon statutory provisions. If there are no stat- 
utory provisions in a given case, then the question has to be 
decided upon principle. The way of non-contentious jurisdiction 
has to be chosen if rights have to be created with the assistance 
of the public (judicial) authorities. A contentious jurisdiction is 
necessary if the pre-existence of the right is already supposed 
and the right is only to be declared by the court.) . 


II. HISTORICAL REMARKS. 


Non-contentious jurisdiction, regarded as a system different 
from contentious jurisdiction, is of comparatively recent origin. 


Cf. Gaupp-Stein, Schultze-Gérlitz, Nussbaum, supra. 
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As the modern states regard their social duties to the individual 
more highly than formerly, so they find more occasion to interfere 
in private affairs than before. The old Roman law shows very 
few illustrations of non-contentious jurisdiction. One of them is 
the so-called iz jure cessio used for different purposes;! for 
"instance, as a way of conferring a legal title by means of a ficti- 
tious lawsuit before the magistrate. If A wished to transfer his 
ownership to B, A and B went before the magistrate, B claimed 
ownership as fictitious plaintiff, A admitted his title as fictitious 
defendant, and the magistrate gave his award in favor of the 
transferee. This was originally, of course, a contentious proce- 
dure, but later the contest was such a mere formality that the 
magistrate was in fact acting as an official by whom the convey- 
ance was authenticated. A similar procedure was prescribed for 
adoption. These illustrations show how matters of contentious 
character became later non-contentious. 

Matters of guardianship have been developed in the Roman 
law in a different way. The old Roman law did not know any 
interference of the state in this domain of rights; the next of kin 
exercised a kind of property right over the orphan. But in 443, 
by the Lex Atilia, the praetor urbanus became entitled to appoint 
a guardian if there was no natural or testamentary guardian, and 
by the law of the Roman Empire the appointment of guardians 
was more and more taken by the state? 

The old German law gave the care of minors and orphans to the 
whole family, called Szppe, and the Szppe appointed a suitable 
member of the family as guardian.? ‘The power of the state to 
-interfere in matters of guardianship became more general in Ger- 
many after the Roman law had been received (sixteenth century). 
The modern German law has adopted the Roman system of the 
appointment and control of a guardian by the court. The French 
law, giving these functions to a family council which is composed 
of four relations of the minor and the justice of the peace as 
_ president, preserves the old functions of the Szpe. The German 
Civil Code provides that in certain exceptional cases a family 
council may be appointed. 

Another matter of non-contentious jurisdiction growing out of 
the old German law is the registration of real property by the 


1 Sohm, Inst., § 12. 
2 Nussbaum, 85. 
8 Brunner, Grundziige der deutschen Rechtsgeschichte, § 4. 
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courts. The Roman law regarded real property as a mere ves, 
but in the old German law the opinion prevailed that the com- 
munity, as such, was entitled to control transactions in real 
property.!. So under the oldest form of this transaction the in- 
terested parties with their witnesses went to the piece of land 
in question and made the transfer by solemn act. Later it was 
not necessary to go to the land, but the transfer had to be made 
in some public place,—in church or before the court. Finally 
all transfers had to be made in court, and the judge by his public 
authority granted the real rights. This is the system prevailing 
today in Germany. 

The first statutory provisions concerning matters of non-con- 
tentious jurisdiction were made by the Notaries Act of 1512, and 
Police Acts of 1548, 1577, concerning matters of guardianship. 
The single states in Germany thereafter left the development of 
these matters to the customary law.? 

Prussia enacted provisions concerning non-contentious jurisdic- 
tion in its corpus turis Friderictanum. When the new German 
Civil Code was prepared, its authors prepared a bill regulating the 
matters of non-contentious jurisdiction. The statute which has 
been in force since January I, 1900 (Reichsgesetz betreffend die 
Angelegenheiten der freiwilligen Gerichtsbarkeit) has been pub- 
lished, together with the Civil Code and various other statutes. 
Many matters of more local character have been reserved to the 
different states, which have enacted statutes; for instance, the 
Prussian Statute of September 21, 1899 regarding the non- 
contentious jurisdiction. Another main source of such jurisdic- 
tion is the Land Registration Act (Grundbuchordnung) in force 
since 1900. The German Civil Code contains matters of non- 
contentious jurisdiction; for instance, concerning the making of 
wills, certificates of inheritance, and others. Provisions belonging 
to the non-contentious jurisdiction may also be found in the Com- 
mercial Code, in the Trade Mark Statute, and in similar statutes. 


III. JURISDICTION AND PROCEDURE. 


The ordinary jurisdiction in Germany is exercised by four kinds . 


of courts ; namely, the district or lower courts (Amtsgerichte), the 
superior courts (Landgerichte), the courts of appeal (Oberlandes- 
gerichte), and the supreme court (Reichsgericht) in Leipzig. 


1 1 Gierke, deutsches Privatrecht, 266 ef seg. 2 Nussbaum, 7. 
31 
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When these courts are acting in matters of non-contentious juris- 
diction, the same number of judges sit as in civil matters. The 
district courts give their decisions by single judges; the superior 
courts by so-called chambers (Kammern) composed of three 
judges; the courts of appeal by so-called senates (Senate) of five 
judges; and the supreme court by senates of seven judges. The 
decrees are given by the chambers or senates as such, and not 
by the individual judges acting with the agreement of their col- 
leagues. The name of the judge who gives the opinion of the 
court does not become known. The court acts impersonally as a 
court. Consequently, a dissenting judge has no opportunity to 
publish his opinion. When the chamber decides by a majority 
of its members to take a certain opinion, the dissenting judge has 
to accept this opinion and sign the decree even when he regards it 
as erroneous. 

The capacity for the office of judge is acquired by a study 
of a course of law in the university of at least three years, after 
which an examination must be passed and the degree of referendar 
has to be acquired. The referendar is submitted to the discipline 
of governmental officials and is occupied during at least three 
years in the different courts, — the district court, superior court, and 
court of appeals; in the state attorney’s office; in a lawyer’s office ; 
and, in many states, in the department of the executive. There- 
after a second examination has to be passed, by which the degree 
of assistant judge (Gerichtsassessor) may be acquired. The assist- 
ant judge is occupied in judicial positions during generally four 
to five years, receiving compensation for his services; and after 
that time he gets his appointment as judge. Every ordinary pro- 
fessor of law in a German university may be appointed judge. 
Other persons, however, cannot be appointed to the judicial 
office.} 

The judges keep their appointments for life, and can be changed 
or removed only for certain reasons and under certain proceedings 
prescribed by law. All courts except the supreme court are state 

‘courts; all judges, state judges. But the law used by them and the 
procedure in which they use it are with few exceptions uniform 
for the whole empire. 

The non-contentious jurisdiction, so far as it is acted on by the 
courts, is almost exclusively performed by the district courts. All 


1 Cf. Court Organization Act, §§ 1 ef seg. 
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other kinds of courts act only on appeal. There are different de- 


nominations for the district courts in regard to their functions in - 


matters of non-contentious jurisdiction, like the land registration 
office (Grundbuchamt), the guardianship court (Vormundschaftsge- 
richt), the probate court (Nachlassgericht), etc., but this is merely 
a matter of nomenclature and does not mean that the district courts 
have different functions or special procedure in regard to such 
business. | 

The jurisdiction of a district court in a given matter is not regu- 
lated by general rules; it depends on the character of the trans- 
action. The domicile of the person whose interests are in question 
generally establishes the jurisdiction. The procedure is analogous 
to that in contentious civil matters. But all forms of restrictions 
in contentious matters are here more or less abolished. The 
German contentious procedure is ruled by two fundamental max- 
ims. It must be oral and public. This means that the court is 
only permitted to know what has been communicated to it orally. 
Information by writing is not, in principle, taken into considera- 
tion. And all oral communication must be made in open court, 
in public. Neither principle is applied to non-contentious juris- 
dictional matters. Here the judge takes any information that 
he. regards necessary and the proceedings are not open to the 
public. Applications by individuals are made in writing or by 

declaration before the clerk of the court. In contentious matters 
the action of the court generally depends upon a petition of the 
parties. In non-contentious jurisdictional matters the question 
whether the courts will act of their own motion (ex officio) or only 
on application depends on the character of the given matter. 
When public interests prevail, as in matters of guardianship or 
administration, the court acts er officio and cites the parties. 
Other acts serving merely the interest of individuals, like registra- 
tion of land and the recording of marriage agreements, are done 
only on application. 

In regard to evidence the German procedure has not so many 
restrictions and rules as exist in this country; the court may 
regard what are treated in the English law as irrelevant facts and 
hearsay when they are deemed important. Of course there are 
certain rules, especially in criminal procedure, but they are very 
few compared with the English system. In non-contentious juris- 
dictional matters the judge is free and acts without restrictions. 
The statute says: ‘the court has er officto to take any evidence 
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which it deems fit for the ascertainment of the given facts.”1 For 
this purpose every district court in Germany is obliged to respond 
to a request made to it by any other court.2 Accordingly it is 
apparent that the judges, in performing functions of non-conten- 
tious jurisdiction, have a great deal of freedom. On the other 
hand, their responsibility is greater here than in contentious 
matters. The general rule of the law is that any person who 
wilfully or negligently without legal reason injures the life, body, 
health, freedom, property, or any other right of another, is bound 
to compensate him for any damage arising therefrom.’ This rule 
has been modified in favor of the courts in contentious matters as 
follows: if an official commits a breach of his official duty in giving 
judgment, he is not responsible for any damage arising therefrom 
unless the breach of the duty is punishable with a public penalty 
to be imposed by criminal proceedings. But in matters of non- 
contentious jurisdiction the law says that if an official wilfully or 
negligently commits a breach of an official duty incumbent upon 
him as to a third party, he shall compensate the third party for 
any damage arising therefrom. If negligence only is imputable to 
the official, he cannot be held liable unless the injured party is 
unable to obtain compensation elsewhere.® In both cases, conten- 
tious as well as non-contentious, the duty of an official to make 
compensation does not arise when the injured party has wilfully or 
negligently omitted to obviate the injury by making use of a legal 
remedy.’ Because of their liability for negligence it is not unusual 
in Germany for the officials charged with non-contentious jurisdic- 
tion, especially land registration, to take out insurance for their 
protection. 

The decrees in matters of non-contentious jurisdiction may be 
referred to the superior court on appeal. In the higher courts the 
whole procedure is nearly exclusively in writing and in chambers. 
The decrees of the superior court given on appeal can be referred 
to the courts of appeal, but only when a violation of law is alleged 
to have been committed by the superior courts, and not for errors 
in fact. This appeal for error of law is, in Prussia, not referred to 
the different courts of appeal, but exclusively to the court of appeal 
in Berlin (Kammergericht). In Bavaria, these appeals go exclu- 
sively to the court of Munich. 


1 Non-Cont. Jurisd. Act,§ 12. 2 Jbid. § 2. 
3 Civ. Code, § 823. £ Ibid. § 839, al. 2. 
6 Jbid. al. 1. al. 3. 
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The decrees of the courts of appeal in matters of non-contentious 
jurisdiction are final. The supreme court has generally no oppor- 
tunity to give its opinion in this branch of law, but there is an im- 
portant exception showing how in the modern German law the 
customary or common law is developed by statutory provision. 
The court of appeal to which a matter of non-contentious jurisdic- 
tion has been referred for an alleged error in imperial law is not 
allowed to deliver an opinion different from what has been given 
before by another court of appeal or by the supreme court. If this 
opinion seems erroneous, the court of appeal sends the records to 
the supreme court, asking it to decide.! This statutory provision 
may appear to have sometimes a curious result, because the opin- 
ion of a higher court in a given matter binds the lower court only 
in that matter, and the lower courts are not prevented from follow- 
ing subsequently a different rule if persuaded that the opinion 
of the higher court given in a previous matter is wrong. The 
courts of appeal cannot do this, but must ask the supreme court 
to decide.” 


IV. PRINCIPAL SUBJECTS OF NON-CONTENTIOUS JURISDICTION. 


1. Registration of Real Rights. The German law of real prop- 
erty is governed by the following rules: 

(a) Every parcel of land held as private property has a separate 
folio in the land register of the district in which the land lies. 
Several parcels belonging to the same owner may be registered 
under the same folio. Each folio has three separate divisions: the 
first for the registration of ownership; the third for hypothecary 


or similar charges; the second for other encumbrances, ¢.g., ease- 


ments. No private real right exists, in principle, that is not reg- 
istered. The person in favor of whom real rights are registered is 
presumed to be the owner of these rights.’ 

Registers of the kind provided by the Civil Code and the Land 
Registration Act do not at the present time exist in all districts of 
the German Empire, but proceedings for their introduction have 
been begun. Judicial officers are appointed for that purpose, hold- 
ing their terms in the districts where the registers are to be intro- 


1 Cf. Non-Cont. Jurisd. Act, § 28. A similar provision exists in contentious juris- 
dictional matters. Court Organization Act, § 137. 

2 Germany has, today, 1942 district courts, 176 superior courts, 29 courts of appeal, 
and the supreme court in Leipzig. Statistisches Jahrbuch fiir das deutsche Reich, 1907. 

3 Civ. Code, § 891; Land Registration Act, §§ 3, 4, ¢¢ ad. 
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duced, citing all owners of real rights as known to them by tax 
registers, maps, old ownership registers, or any other information, 
to appear before them to declare their rights and show their titles 
and other evidences. After these proceedings are finished, public 
notice and individual citation is given and evidence is taken, the 
land register is installed, and the person who failed to make ap- 
pearance within the given period is precluded from making further 
application. If contests arise before the land registrar, he is not, 
of course, entitled to decide, because he acts as an officer of non- 
contentious jurisdiction, but the parties have to go to the ordinary 
courts. These contests, however, do not prevent registration; but 
when registration is made in favor of one party, any objection to 
its correctness (Widerspruch) taken by the other party is also 
entered upon the register. If the contest is subsequently decided 
by final judgment, the successful party may make an application 
to the land registration office to cancel the whole inscription or 
merely the objection to its correctness.! 

(6) The transfer of ownership or the creation, modification, or 
release of a real right is effected by the combined operation of two 
acts; namely, a real agreement between the parties and the regis- 
tration of this agreement? Therefore a real right is not created 
when there is no registration, and, on the other hand, the registra- 
tion does not create a real right when there was no agreement be- 
tween the parties, or when this agreement was void for any reason. 
But the registration authorities are generally not bound to inquire 
into the existence or validity of the real agreement. They are, as 
a rule, entitled to make the registration when ¢he one party whose 
right is to be encumbered, transferred, modified, or released, gives 
his consent. This consent can be declared before the judge or can 
be given in a written authorization duly acknowledged and proved.’ 

The judicial examination, before registration can be ordered, 
embraces the validity of the written instruments presented and all 
points regarding the personal capacity of the declarant. For in- 


~ stance, a guardian has to file his written authorization by the 


guardianship court, the heir has to file his certificate of heirship 
issued by the probate court, an agent has to present his document 
showing his powers of attorney in due form of law, etc.* 


1 Cf, ¢. g., Prussian ord. regarding land registration, Nov. 13, 1899, art. 29. 

2 Civ. Code, § 873. There are some exceptions in case of inheritance, compulsory 
sale, etc. 

® Land Registration Act, §§ 19, 29. * Tbid. §§ 36, 29, etc. 
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(c) In favor of a person who acquires a real right, the entries of . 


the land register are deemed to be correct, unless an objection to 
their correctness is registered or the incorrectness is known to the 
acquirer.! In this point the German law of real property differs 
from the law of personal property. Inthe use of personal property 
the non-owner can transfer a good title to the dona fide acquirer 
when he gives him the possession, unless the thing has been stolen 
from the owner or has been lost; but this qualification is not ap- 
plicable to transfers of money or of instruments payable to bearer 
or of things sold at public auction.2, As regards real property 
even the thief may transfer a good title. Suppose, for instance, A 
wishes to give to B a mortgage on his land and prepares for this 
purpose his written consent to it and application for registration, 
duly acknowledged and proved, but later he does not come to an 
agreement with B; thereupon B steals the written instrument, and 
without A’s knowledge takes it to the land registry office and, by 
showing A’s written consent, gets the mortgage registered. B does 
not, of course, acquire any title, because real rights can be created 
only by registration and agreement, and here there was no agree- 
‘ment. But he may transfer his registered mortgage to a bona 
fide purchaser, and if this transfer has been registered, title to the 
mortgage is acquired by this person’s reliance on the correctness 
of the land register. 

To avoid this danger the Land Registration Act prescribes ® that 
every inscription must be communicated to the owner and to all 
interested persons, but the owner and these persons may relieve 
the court of this duty in a given matter, and that is the common 
practice. If therefore, in the above illustration, A, in his written 
consent, had relieved the registration office from communicating to 
him the inscription of the mortgage, he would hear of the transfer by 
the thief to the dona fide purchaser only after the latter’s registration, 
and so would have no opportunity to cancel the latter’s rights. 

It thus appears that the registration in many cases creates rights, 
even when there is wrongful act or error of an individual. If the 
mistake is made by the land registration officials, they are of course 
not entitled to correct their errors, and thereby to modify rights 
acquired by individuals relying on the accuracy of the land register, 
but the law provides that the judge, on discovering that a former mis- 
take has been made in the registration of the land, shall inscribe, 


1 Civ. Code, § 892. 2 Jbid. § 935- 3 Land Reg. Act, § 55. 
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ex officio, an objection to the correctness of the registration 
(Widerspruch von Amtswegen), thereby excluding dona fides after 
this objection has been registered.1_ This is all the officer can do. 
Later proceedings are in the hands of the interested parties, who 
are notified of the objection. They may bring a lawsuit for the 
cancellation of this objection or of the whole inscription, and the 
rectification of the land register can only be made after a judgment 
has been given or all parties agree. 

The state is responsible to the individual for any defaults of the 
land registration officers in the performance of their duties. The 
officers are not directly. liable to the individual, but they are com- 
pellable to reimburse the state for the amounts paid by the state 
because of their default. 

2. Matters of Guardianship. As long as the father lives or the 
mother lives and, being a widow, remains unmarried, a guardian is 
not appointed except for special reasons. Therefore guardians as 
a rule are appointed for children both of whose parents are dead, 
or for illegitimate children. The guardianship court in all these 
matters acts ex officio. To enable the court to perform these 
duties, the registrars of births, marriages, and deaths, being ad- 
ministrative officers, are obliged by law to communicate to the 
guardianship court every case becoming known to them in which 
the appointment of a guardian is necessary.2, The same duty is 
imposed upon the municipal orphans’ councils, — local authorities 
created to assist the guardianship courts through their familiarity 
with localities and persons.® 

The guardians are appointed by the court after they have taken 
oath of office, and letters of guardianship are granted to them. 
Generally the guardians do not have to give any security. There 
is no special need of this because they are continually controlled 
by the court. They have to file their accounts every year to be 
examined by the court, and there are a great many acts which 
they cannot do without special judicial authorization. 

Analogous provisions are given for the appointment and control 
of guardians of insane persons, curators of absentees, curators of 
a posthumous child, and the like. The parents of minor children 
are not under control of the guardianship court; but in the man- 
agement of their children’s estates sometimes authorization by the 
court is prescribed.* 


1 Land Reg. Act, § 54. 2 Non-Cont. Jurisd. Act, § 48. 
8 Jbid. § 49. * Civ. Code, §§ 1640 ef al. 
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Besides this the guardianship court acts in many matters of a 
different character. Thus the court has power to grant to a minor 
over eighteen years of age the rights of a person of full age when 
it is for his best interests. Adoptions must be ratified by the 
court.2, When for certain purposes the husband needs the consent 
of his wife, or when the wife in the management of her own prop- 
erty needs the authorization of her husband, and this authorization 
in the one or the other case is refused for frivolous reasons, the 
court can give the authorization instead of the refusing party, 
thereby establishing the validity of the transaction in question.® 
Matters of this character are apparently contentious, and ought 
logically to be settled by lawsuit and judgment, but the German 
law prevents husband and wife from bringing their domestic quar- 
rels of an unimportant or frivolous character before the open court 
and the public, and so makes the guardianship judge the legal 
adviser in domestic affairs. . 

3. Functions of the Probate Court. Letters of administration are 
not usually granted in Germany. In certain cases they may be 
issued, but this is exceptional. As the legal or testamentary heir 
directly continues the person of the deceased, the mere fact of the 
death makes him owner of the whole personal and real property, 
and the same fact makes him responsible to the creditors of the 
deceased. He may refuse to accept the succession by declaration 
in the probate court, which must usually be given within six weeks 
after his knowledge of the death. In such case the person who 
would become heir in case of the non-existence of the ‘disclaiming 
heir immediately takes his place and continues directly the person 
of the deceased.* 

The main functions of the probate court are as follows: 

(a) Precautionary steps for the administration of the estate.° 
Before acceptance of the inheritance the probate court takes 
all necessary measures for the preservation of the estate. The 
same rule applies when the heirs are known, but it is uncertain 
whether or not they have accepted the inheritance. The court 
may, for example, order the affixing of seals, the lodgment of 
money, negotiable instruments, and valuables, the drawing up of 
an inventory of the estate, and it may appoint a curator for the 
person who may prove to be the heir. The local police authorities 


1 Civ. Code, § 3. 2 Jbid. § 1741. 
8 Jbid. §§ 1379, 1402, et al. * Jbid. §§ 1942 et seg. 
5 § 1960. 
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must communicate to the court when it becomes necessary to take 
any provisional steps of the character mentioned.' 

(4) Opening and publication of wills. Any person who has in 
his custody a testamentary disposition is bound immediately on 
the death of the testator to deliver the instrument to the competent. 
probate court.2 The court sets a day for the opening and publica- 
tion of such will, and must summon the statutory heirs and any 
known beneficiaries for such date. The will is then opened and 
published. All the contents of the will regarding beneficiaries who 
were not present at the opening must be communicated to them. 

The object of these proceedings is not to create any presump- 
tion in favor of the validity of the will. The publication is in 
order to make known the testamentary heirs and to bring the 
fact of their nomination to their knowledge, so that they may 
exercise their right to repudiate the succession within the pre- 
scribed period. If the repudiation is made, the court notifies 
the next heirs. | 

(c) Procedure on partition of estates among co-heirs.2 In the 
Roman law, when disputes arose between co-heirs about the par- 
tition of the estate, the dispute was settled by a lawsuit. The 
German law developed a procedure by which the probate court had 
to compromise between the contesting parties. Lawsuits were 
brought only when this attempt of the court was without suc- 
cess. Analogous provisions exist now in the modern German 
law. If the co-heirs cannot come to a private agreement in 
settling the estate, they cannot begin a lawsuit, but must make 
an application to the probate court. The functions of this 
court in the subsequent procedure are strictly limited to non- 
contentious jurisdiction. The court merely states the assets 
and liabilities of the estate and the rights and shares of the co- 
heirs and other interested parties. If the co-heirs come to an 
agreement, they sign it, and the court ratifies it, thus giving to it 
the force of a final judgment. But when contests arise, the court 
merely states the contentious points, which are then settled by a 
lawsuit; and the proceedings in the probate court with regard 
to these points can be continued only after judgment is given.® 


1 Cf. Prussian Non-Cont. Jurisd. Act, art. 19. 

2 Civ. Code, §§ 2259 ef seg. 

3 Non-Cont. Jurisd. Act, §§ 86 e¢ seg. 

* Actio familiz herciscunde, see Nussbaum, 124; 3 Dernburg, Pandekten, § 176. 

5 Cf. Statute introducing the Civil Code, art. 147. The functions of the probate 
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(d) Certificate of inheritance! As above mentioned, adminis- 
trators and testamentary executors are appointed only in excep- 
tional cases, and the opening and publication of wills establishes 
nothing as regards their validity. On the other hand the land 
registration courts, when applications are made by pretended heirs, 
are obliged to examine into their legitimate rights, and when they 
register rights in realty in favor of wrong heirs the state becomes 
responsible for damages. Like duties are imposed upon savings 
banks, governmental officials who are asked for pensions of a de- 
ceased person, and the like. So there must be a way for these 
authorities to ascertain the right heirs. This is done by the cer- 
tificate of heirship given as well to legal as to testamentary heirs 
by the probate court. The applicant for a certificate has to state 
the date of the testator’s death, the relationship upon which his 
right of inheritance is based, whether any person excludes him 
from succession, or any will exists, and whether any action relating 
to his right of inheritance is pending. All these declarations must 
be given under oath and be justified by public documents; for in- 
stance, as regards birth, marriages, and death. The court takes all 
evidence necessary to ascertain the facts, and makes the co-heirs 
join the declaration of the applicant, and also swear under oath. 
When the court is convinced of the correctness of the. alleged 
facts, it issues a certificate of heirship. The legal effect of this 
certificate consists in the presumption that the person who is 
named as heir in the certificate has the right of inheritance therein 
stated, and any dona fide person transacting business with the 
stated heir is protected. Therefore, when the certificate of 
heirship has been obtained by error or perjury, the wrong heir 
can transfer the title to a dona fide third person. Provisions are 
made to cancel the certificate when its incorrectness becomes 
known. 

4. Registration for Different Purposes. 

(a) Marriage contracts. Marriage in Germany has no effect 
upon the estate of the husband or the wife as to the title of 
property; but on the completion of the marriage the property 
of the wife becomes subject to the management of the husband, 
who takes the revenues of this property as a contribution for the 


court of the last-described character are in nearly all German states more or less 
thoroughly performed by notaries who act to that extent as probate courts, with power 
and authority given by law. . 

1 Civ. Code, §§ 2353 ¢¢ seg. 
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maintenance of the family. Things intended exclusively for the 
personal use of the wife, like clothing, ornaments, and working 
implements, and various other things are exempt from the manage- 
ment of the husband, and remain the separate property of the 
wife. All personal property which is in the possession of the hus- 
band or of the wife; except the wife’s personal outfit, is generally 
presumed to belong to the husband.! 

The legal state of affairs can be modified at any time by mar- 
riage contracts between husband and wife; either wholly excluding 
the management of the wife’s property by the husband or, on the 
other hand, creating a more or less complete community of prop- 
erty. The change of the legal state of affairs is made by the 
agreement and nothing further is necessary. But any third party, 
if dona fide, is entitled to assume that the statutory rule applies 
and is therefore protected, unless the modification or exclusion of 
the statutory régime is registered in the prescribed manner in the 
district court of the domicile of the husband.? 

(4) Commercial matters. The German Commercial Code has 
the character of a special statute enacted on the basis of the Civil 
Code and amending or enlarging its provisions for the purpose of 
giving greater facilities for the transaction of purely commercial 
business. In so far, merchants, their agents, commercial partner- 
ships, or share companies, may be regarded as a class favored by 
the law. On the other hand, persons taking part in commerce are 
subject to certain legal restrictions which do not exist in the gen- 
eral civil law. Merchants doing a large business must file the 
signature of their firm, with any further details, in the district 
courts where their main establishment or any branches are located. 
Powers of procuration given to commercial agents must be filed, 
and similarly commercial partnerships and share companies must 
be registered. The purpose of this registration is to make known 
all persons and corporations engaged in commercial transactions, 
and to protect all persons who rely on the correctness of the com- 
mercial register. The registration of the share companies has 
even a greater effect. It creates the corporation. Persons neglect- 
ing to file their application for registration can be fined by the 
district courts. 

(c) Mines and ships must be registered in the district courts. 


1 Civ. Code, §§ 1363 ef seg. 2 Jbid. § 1435. 
8 Commercial Code, §§ 29 et seg, 53, 106, 200, ef al. 
4 Tbid. § 14. 
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Registration is governed by principles similar to those applicable 
to the registration of land.! 

(d) Artistic models are only protected when registered in the 
competent district court.2_ The registration of patents and trade- 
marks is not done by the district courts but by the patent office 
in Berlin. 

The effect of registration, as shown above, varies in different 
cases and depends upon statutory provisions. Sometimes the 
registration creates a mere presumption of the existence of the 
registered rights or facts; ¢. g., the registered owner or the stated 
heir is presumed to be entitled to his rights. Or the registra- 
tion protects third persons who deal with the registered persons 
and rely on the correctness of the register; as in the case of the 
commercial or marriage register. This protection sometimes goes 
so far as to give to third parties a legal title where their grantor 
was registered without legal reason, as in the case of the land regis- : 
ter or certificate of heirship. In this case the register is said to have 
public faith (offentlicher Glaube). Or by registration the right is 
protected against violation or limitation, as in the case of artistic 
models. Or, finally, by registration, the right in question is created ; 
as in the case of share companies, or of real rights which are 
created by the combined operation of agreement and registration. 

All legal requirements have to be examined before the judge 
orders the clerk to make an inscription of the right in question. 
As we have seen, if negligent, the judge makes himself responsible. 

5. Judicial Authentication of Instruments. Written statements 
are used in law for a double purpose: either to facilitate the proof 
of the facts therein stated, without the necessity of calling witnesses, 
(Beweisurkunden), or to create the validity of the stated rights 
which would be void if not made by instrument (dispositive 
Urkunden). This latter purpose of creating rights by written 
statements was unknown to the old Roman law, where documents 
were only used for proof; but in the Roman law after about the 
fifth century, instruments constituting rights came into use.* 

Instruments are of two kinds: writings authenticated by public 
act and private writings. The origin of the first kind is to be found 


1 Mines are regulated by state laws. Cf. Statute introducing the Civil Code, art. 
67. As regards ships, see Statutes of June 22, 1899, June 15, 1895, ef ad. 

2 Artistic Models Copyright Act of Jan. 11, 1876, § 9. 

8 Patent Act of April 7, 1891; Trade Marks Act of May 12, 1894. 

* Brunner, Zur Rechtsgeschichte der roémischen und germanischen Urkunde, 147, 61. 
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in the law of the Franks, where already the court, besides other 
officers, was invested with the power of authentication.! 

The modern German law shows three kinds of instruments : 

(a) Writings under hand (private Urkunden). The form of a 
written statement is necessary; ¢. g., for the contract of suretyship, 

for the acknowledgment of debts, etc., which would be void without 
that formality. Witnesses, sealing, and delivery are usually not 
required for the creation of such rights. 

(4) Writings acknowledged before a public official (6ffentlich 
beglaubigte Urkunden). The law prescribes that some written 
statements be acknowledged before a judge or a notary. The 
acknowledgment consists of the statement given by the judge or 
notary that the signature of the instrument has been given or ac- 
knowledged inhis presence. This form of written statement is gen- 
erally prescribed for the purpose of inscription in public registers.” 

(c) Instruments authenticated by public act (6ffentliche Ur- 
kunden). The public act consists of declarations made before a 
judge or notary who takes the record of it. Therefore this authen- 
tication is not limited to the signature, but covers the whole trans- 
action. This form is generally required for transactions relative to 
family relations or creating inheritance rights. 

The Civil Code in prescribing the form of public acts generally 
gives a choice between authentication by judge or by notary, but 
the states are entitled to give these functions to the notaries only,* 
and this has been done in many parts of Germany. 

The foregoing description covers only the main functions of the 
district courts on matters of non-contentious jurisdiction, and does 
not claim to be complete. Besides this, the district courts act in 
contentious matters.® Their jurisdiction in criminal matters includes 
all police contraventions and a number of misdemeanors. In civil 
matters their jurisdiction generally depends upon the value of the 
object in question. At present their jurisdiction goes to the value 
of 300 marks, but a bill has been prepared which would enlarge 
their jurisdiction to the value of between 600 and 1200 marks. 

Walter Neitzel. 


CAMBRIDGE, 


1 Schroeder, Lehrbuch der deutschen Rechtsgeschichte, 255. 
2 Land Registration Act, § 29; Commercial Code, § 12 ef al. 
8 Z. g., Civ. Code, §§ 1434, 2371. 

4 Statute introducing the Civil Code, art. 141. 

& Court Organization Act, §§ 23, 27, 75. 
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DUE PROCESS OF LAW AND THE 
EIGHT-HOUR DAY. 


HE actual words of the Fourteenth Amendment are these: 
“nor shall any state deprive any person of life, liberty, or 
property without due process of law; nor deny to any person 
within its jurisdiction the equal protection of the laws.” In the 
Fifth Amendment the last clause is omitted. In the Constitution 
of Massachusetts, “‘ Part the First, XII,” are the words, “And no 
subject shall be arrested, imprisoned, despoiled, or deprived of his 
property, immunities, or privileges, put out of the protection of the 
law, exiled, or deprived of his life, liberty, or estate, but by the 
judgment of his peers, or the law of the land.” In the Petition of 
Right, 3 Car. I, c. 1, 1628, IV, it was recited that in the 28th of 
Edward III it had been enacted that no man “should be put out 
of his land or tenements, nor taken, nor imprisoned, nor disherited, 
nor put to death without being brought to answer by due process 
of law.” Finally Magna Carta in the twenty-ninth chapter has it: 
“No Freeman shall be taken or imprisoned, or be disseised of his 
freehold or liberties, or free customs, or be outlawed, or exiled, or 
any otherwise destroyed; nor will we pass upon him, nor condemn 
him, but by lawful judgment of his Peers, or by the Law of the 
Land.” Lord Coke’s gloss! reads: “1. That no man be taken or 
imprisoned but per legem terrae, that is, by the Common Law, 
Statute Law, or Custom of England.” 

The history of how these declarations came to apply to statutes 
passed by representative assemblies is not of consequence now, 
for they have come so to apply beyond peradventure. It is 
also not of consequence that the “liberty” guaranteed by the 
Fourteenth Amendment has come to mean the right to pursue 
one’s individual purposes as one likes and to make contracts for 
that end. There can be little doubt that so to construe the term 
“liberty” is entirely to disregard the whole juristic history of the 
word.?, At present the construction which includes within it the 


1 2 Inst. 45 ef seg. 
2 Mr. Charles E. Shattuck in 4 Harv. L. Rev. 365. Mr. E. Parmalee Prentice in 
his book on the Commerce Clause seeks to support historically the modern interpre- 
tation, but the instances he gives are either literary or philosophical, or they seem to 
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“liberty” to make such contracts as one wishes has become too 
well settled to admit of question without overturning the fixed 
principles of the Supreme Court! If it was, as it seems to me, 
an usurpation, successful assertion has sealed its title, and we need 
not quarrel with it, unless we are historically inclined or prone 
to revolutions. 

But the meaning of the words “due process of law” or “the 
law of the land” has not become settled.2_ Consequently, when 
a law forbids all persons or a class of persons to make contracts 
exactly as they like, we may know certainly that it does “ deprive” 
them of their “liberty,” but we may not certainly know whether 
such deprivation was “due process of law.” Much has been 
written about this, but I mean to consider only what “ due process 
of law” means when the statute has regulated the hours in a day 
or week during which specified classes of persons may contract 
to work. 

First, the words might mean that “due process of law” was 
only “customary or common process of law.” When applied to 
legislative acts, from that aspect it can only mean, whether the 
subject-matter was such as was usually and commonly regulated 
by legislatures in those communities from which we have inherited 
our law. If it was common and accepted for the legislature to 
control the wage contract, then a statute affecting the wage con- 
tract was “due process of law.” If that were the test, all such 
statutes would be valid, because it has been a common form of 
statutory regulation for several centuries.2 It is true that such 
regulation has commonly been directed towards regulating wages, 
but no one would distinguish between the right to fix wages and 
that to fix the hours of work. ° 

With the beginning of the nineteenth century and the spread 
of those ideas of governmental non-interference which used to be 


distinguish between freedom from personal restraint and other ideas. Mr. Shattuck’s 
article in this REVIEW leaves no reasonable doubt of the meaning of the word as used 
in constitutional law at the end of the eighteenth century. 

1 Booth v. Ilinois, 184 U. S. 425; Lottery Case, 188 U.S. 321, 357; Allgeyer z. 
Louisiana, 165 U. S. 578. 

2 Davidson v. New Orleans, 96 U. S. 97; Ballard v. Hunter, 204 U. S. 241, 255. 

8 5 Eliz.,c.4; 20 Geo. II,c. 19; 31 Geo. III, c. 11, §3; 6Geo. III,c.25. While the 
subject of workmen’s “conspiracies ” was of course quite distinct, it still has enough 
relation to the matter of wages to make the subject-matter of near kin to their regu- 
lation. 33 Edw. I, st. 2; 3 Hen. VI, c. 1; 39 & 40 Geo. III, c. 106. Apparently the 
first statute for the regulation of wages by the Justices of the Peace was 5 Eliz., c. 4. 
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called /aisser faire, the dominant economic theory forbade any 
regulation of the wage contract. The conditions of factory life, 
at first in England and later in this country, soon forced the hand 
of the more doctrinaire economists, and we began to have statutes 
regulating the conditions of factory life and of life in mines. 
Logically it would have been impossible under the theory of the 
laisser faire economists to defend such regulations, for they indu- 
bitably ‘‘ deprived” the worker of his “liberty” to work under 
such conditions as he saw fit. The only process of law accorded 
him was the fiat of the legislature which forbade him and his 
employer to contract as they pleased. 

To distinguish between the regulation of the conditions of 
factory life and the regulation of the hours of labor required one 
of two courses: either the court must have abandoned the theory 
that the customary character of the legislation determined its con- 
stitutionality; or it must have held that, though the regulation of 
such general conditions was customary, the regulation of the hours 
of work was not. But the regulation of such conditions was not 
customary prior to the nineteenth century, because, largely speak- 
ing, there were no factories. Besides, the theory of the customary 
powers of the legislature does not mean that a precise precedent 
must be found for every statute. The regulation of the wage con-— 
tract in respect of the amount of wages was certainly a valid pre- 
cedent for its regulation in respect of the hours of labor, if it was 
a precedent for its regulation in respect of the general conditions 
of factory life. 

The actual result has been the acceptance of the first alter- 
native and the interpretation of “due process of law” in quite 
another sense from that suggested. There have been many de- 
cisions! construing the words as meaning the usual and cus- 
tomary process of law, but, in regard to statutes regulating the 
wage contract, the question of the customary character of the 
regulation is no longer considered except in the case of seamen’s 
contracts. 

In abandoning this interpretation of the words, there arises, 
however, this difficulty, that the courts will not concern themselves, 
or at least profess not to concern themselves, with the expediency 


1 Murray v. Hoboken Land Co., 18 How. (U. S.) 272; Head v. Amoskeag Mfg. 
Co., 113 U. S. 9; Warts v. Hoagland, 114 U. S. 606; Robertson v. Baldwin, 165 
U. S. 275; St. Louis & San Francisco Ry. v. Mathews, 165 U. S. 1; Patterson v. Bark 
Eudora, 190 U. S. 169. 
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or propriety of the statute in question, which they insist must 
always remain a question for the legislature only. The judicial 
declarations upon this matter leave no shadow of doubt as to its 
recognition.! 

Therefore some other test must exist than the judgment of the 
court upon the wisdom of the particular act in question. The 
obvious alternative was to assert that there were certain subject- 
matters of possible control within which the legislature was free to 
act as it thought best, and that when it passed an act which in fact 
did regulate those matters the act was due process of law. At 
first the courts said that in matters which actually, and not merely 
colorably, affected the public health and morals, or safety,? the 
legislature might act as it thought best and the courts could not 
declare their statutes not to be due process of law. But it soon 
became apparent that if the legislature was in fact forbidding the 
freedom of contract in relation to matters not within the fair mean- 


_ ing of the public health and safety, either the scope of that mean- 


ing must be enlarged, or the legislature would be shorn of its 
power to do many things which were highly necessary. Under 
the stress of this compulsion the court therefore enlarged the 
scope of that meaning, until at the present time it has been de- 
fined as including the public “ good” or “ welfare” in general, and 
even the public “ prosperity” or “ convenience.” 8 

Unless, however, the terms “ welfare” and “convenience” are’ 
to be defined so arbitrarily and unreasonably as to leave no basis 
for their general application and therefore to make them inapt for 
use as principles of guidance, it is clear that they include all those 
matters which the legislature can desire to regulate at all. It is 
true that in the supposed furtherance of the public welfare and 
convenience the legislature may enact what has in fact the precise 
opposite of the effect which they intend, and that they may, indeed, 
make that “ welfare” and “convenience” the mere color for stat- 


1 Mugler v. Kansas, 123 U. S. 623; Crowley v. Christensen, 137 U. S. 86; Atkin a. 
Kansas, 191 U. S. 207, 223; Cotting v. Kansas City Stock Yards, 183 U. S. 79, ro. 

2 Mugler v. Kansas, 123 U. S. 623; Booth z. Illinois, 184 U. S. 425; Powell v. Pa., 
127 U.S. 678; Jacobson v. Mass., 197 U. S. 11; Mo. Pac. Ry. v. Mackey, 127 U. S. 
205; Barbier v. Connolly, 113 U. S. 27; New York, etc., R. R. Co.v. Bristol, 151 U.S. 
556; Johnson z. So. Pac. Co., 196 U. S. 1. 

8 Escabana Co. v. Chicago, 107 U. S. 678; St. Louis Iron Mountain Ry. v. Paul, 
173 U. S. 404, 409; Lake Shore & Mich. So. Ry. v. Ohio, 173 U. S. 285, 296, 297 ; 
Lochner v. People, 198 U. S. 45, 57; C. B. & Q. Ry. v. Drainage Comrs., 200 U. S. 
561, 592; Bacon v. Walker, 204 U. S. 311. 
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utes by which they corruptly mean to accomplish no result of the 
kind. In the first case, however, the court must consider the ex- 
pediency of the statute, which they have so often declared they 
should not do; and in the second they must question the integrity 
of a codrdinate branch of the government, as to which there is an 
obvious and insuperable impropriety. 

The logic of this situation made necessary, therefore, some fur- 
ther principle of interpretation for the words, “due process of 
law,” than that based upon the definition of certain general fields 
of legislative power within which the legislature might act freely, 
and the court have nothing to say. If there were no such added 
principle of determination, the court must abdicate its function of 
declaring a statute not “due process of law,’ — provided no arbi- 
trary methods of its administration were prescribed — or it must 
return to the interpretation of which Murray v. Hoboken Land Co.! 
was an instance, and only examine whether the legislature was in 
fact acting as legislatures had always been accustomed to act in 
English-speaking communities. To adopt the second of these 
would have been to abandon precedents at that time established, 
and it would have been in addition — and this was more important 
—to have admitted the validity of much legislation which the 
justices were personally convinced was erroneous economically, 
and despotic politically. 

There was in fact no alternative, therefore, but to take the bull 
heroically by the horns and declare that the court could and did 
have the power to examine the expediency of the measure and to 
determine whether it had in fact in their judgment any relation to 
the purposes and objects which it was designed to effect, and, as 
those purposes and objects were not ordinarily set forth, to any 
purposes and objects which the court recognized as legitimate. 
The court did do this frankly enough, and the necessary result has 
been great divergence of constitutional decision and an apparent ab- 
sence of actual principle upon which such cases can be determined. 

It is not, however, necessary that the consideration by the court 
of the expediency of a statute should be such as would be given 
if the whole question were before it as a legislature in the first 
instance.2, It may well determine those things to be within the 
range of legislative power against which, sitting as legislators, the 


1 18 How. (U. S.) 272. 
2 Mugler v. Kansas, 123 U. S. 623; Booth v. Illinois, 184 U. S. 425, 430; Otis v 
Parker, 187 U. S. 606. 
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justices individually would have voted. The nearest analogy for 
the function of the court is the function of a court in review of a 
verdict on the facts. Only in those cases in which it is obvious be- 
yond peradventure that the statute was the result, either of passion 

- or of ignorance or folly, can the court say that it was not due 
process of law.1 In this way the principle may be observed that 
with the expediency of the statute the court has no concern, but 
only with the power of the legislature. 

There will, I believe, be little difference of opinion as to the 
analysis hitherto of the court’s position in regard to the interpre- 
tation of “ due process of law.” The question is not so much of the 
principle as of its application. It would be out of place in this 
paper to consider the political results of this function of the court 
as so developed, for the question goes far beyond the mere matter 
of eight-hour laws. Whether it be wise or not that there should 
be a third camera with a final veto upon legislation with whose 
economic or political expediency it totally disagrees, is a political 
question of the highest importance. In particular it is questionable 
whether such a power can endure in a democratic state, while the 
court retains the irresponsibility of a life tenure, and while its deci- 
sions can be reversed only by the cumbersome process of a change 
of the federal Constitution. While there seems to be no question 
of the desirability of the judicial irresponsibility arising from life 
tenure —a tenure indeed which it would seem as though no judge 
could fail to desire and, if he could, to insist upon — and while 
there can also be little question of the undesirability of turning a 
constitution from the fundamental frame of government into a stat- 
utory code, still, if the court is to retain the absolute right to pass 
in the final result on the expediency of statutes passed by the 

/-~ legislature, the difficulty is inherent and in the end it may demand 
some change, either in the court or in the Constitution. 

The question of the applicability of the theory, as it has been 
developed, to eight-hour laws must unfortunately depend upon the 
temper in which the justices constituting the court actually approach 
the question. If the decision is to depend in each case upon the 
opinion of the members of the court as to whether the ends sought 
by the statute are in themselves desirable, and as to whether the 
means prescribed are well adapted to those ends, it is clear that 


1 Henderson v. Mayor, 92 U. S. 259, 268; Minnesota v. Barber, 136 U. S. 313, 320; 
Hennington v. Georgia, 163 U.S. 299, 304; Booth v. Illinois, supra ; Jacobson v. Mass., 
197 U.S. 31. 
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the decisions in one case have little value as precedents in another. 
Further, it is clear that if certain justices have fixed opinions upon 
economic theories, they must necessarily be opposed to any statutes 
which violate those theories, and that they will be justified in con- 
tinually voting in accord with those theories. A vote of the court 
necessarily depends not upon any fixed rules of law, but upon the 
individual opinions upon political or economic questions of the 
persons who compose it, and though in the course of time prece- 
dents. will be established upon a large number of questions, to 
which presumably thereafter all members of the court will give the 
deference due to decisions, those precedents will not have the force 
of instances of a general principle, but of precedents upon precisely 
the questions which were decided. While there is perhaps nothing 
inherently or inevitably necessary in such a result, since the court 
might extend the logical consequences of a decision beyond the 
precise question which it decided, yet, in fact, the result has been 
otherwise, as may be shown by the decisions themselves. 

Under the definition of “liberty ” which is now the law, a statute 
which provides that no men engaged in a particular trade shall 
work for more than eight hours, except in special emergencies, 
must of course come within the Fourteenth Amendment, unless 
the act be due process of law. That question is whether or not 
the court can see any reasonable relation to any purpose which 
reasonable men may think desirable for the public welfare. If the 
court can see such a purpose, then it must hold that there has 
been due process of law; if not, the law is, of course, void. 

Under strict Benthamite theory, all such laws were idle and 
vicious: idle, because the whole wage contract was controlled by 
factors over which the collective will of the community, had no 
control; vicious, because it put restraint upon the “ natural” and 
inevitable adjustment of industry. But that theory was neces- 
sarily abandoned by the courts when they tolerated many statutes 
regulative of the wage contract, not only when the regulation con- 
cerned “health” and “safety,” but even when it sought to make 
more equal the relative economic advantages of the two parties to 
the wage contract! Such laws, quite as much as laws regulating 
hours or wages, take from the individual his right to determine 
for himself the terms under which he may be willing to contract. 


1 Missouri Pac. Ry. Co. v. Mackey, 127 U. S. 205; Knoxville Iron Co. v. Harbison, 
183 U. S. 13; St. Louis Iron Mountain Ry. v. Paul, 173 U.S. 404. See Holden zw. 
Hardy, 169 U. S. 366, 397; Schlemmer v. Buffalo, etc., Ry., 205 U. S. 1. 
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They put into the power of the legislature and its agents the con- 
trol of his “liberty” to do as he likes with his own. 

In short, it is too late for the adherents of a strict /atsser faire 
to condemn any law for the sole reason that it interferes with the 
freedom of contract. Similarly it is no reason to declare invalid 
such acts because they may work to the disadvantage of individ- 
uals of exceptional strength or skill, a favorite reason given by 
some judges for such decisions. If this were a reason, it must 
apply equally to the statutes which prescribe safety appliances, 
which are often unnecessary for individuals of unusual prudence 
and watchfulness; and it must also apply to many sanitary statutes 
which prescribe minimum conditions of healthfulness, which are 
unnecessary to persons of singular robustness. 

Each case must depend, therefore, on the particular purpose 
which it serves and the means adopted to fulfill the purpose. 

An eight-hour law does not in fact aim solely at protecting the 
health of the employees. But it does not follow that, because 
the statute has a different actuating purpose, it has no true effect 
upon the health of those whom it touches. Sixteen hours of 
work would of course be more than any but the strongest could 
endure. Twelve hours under most factory conditions would prob- 
ably be too much for the preservation of the health of most men, 
and would result, as unhappily most conditions of working life do 
result, in a premature ageing of those who assume it. Just what 
the limit is which will permit the worker best to preserve his vigor 
and to allow him the variety of activity and the relief from the 
monotony of specialized labor which is essential to actual health, 
is a difficult question to answer. No doubt the only answer pos- 
sible could be found from extended statistical inquiries for which 
it is quite likely that the materials are not now at hand. But 
under the principles laid down by the court, it is neither essen- 
jal, nor indeed relevant, to answer such an inquiry; for if the 
regulation has any possible relation to the correct solution, then 
the judicial question is answered and closed. ; 

It seems very strange that a court should have decided that the 
limit of eight hours had in fact no such relation and could have no 
justification as a possible limit to put upon a working-day.! It is 
not of course in the least strange that a court should regard an act 
which put such a limit upon a working-day as inexpedient, or 


1 Lochner v. People, 198 U. S. 45. 
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unwise, because that is a matter upon which men differ very 
widely, just as they do upon the policy which would make any 
_ regulation whatever of the working-day, or of the mode of pay- 
| ment, or of the amount of wages. However, to repeat the dis- 
tinction, it is one thing to disapprove the measure, and another to 
put it outside the pale of rational entertainment. 
The consideration of the effect upon the health of the persons 
affected is, however, by no means the only one which is relevant, 
because, as we have seen, if the measure may possibly promote the 
“welfare” of the public, then it is valid. There would seem to be 
so direct a relation between the welfare of a worker and the hours 
of his work that no doubt could be raised about it, yet in Lochner 
v. People? it was held that it did not exist. It is clear that so to 
hold, the court must have included within the term “welfare” the 
question whether on the whole the class affected would be benefited 
or hurt. Muller v. Oregon? and Holden v. Hardy® went directly 
upon the fact that the hours of labor had an effect upon health, at 
least among women or miners and smelters; it was not necessary 
after deciding that to consider whether the act affected the “ wel- 
fare” of the workers. But in Lochner v. People it was first held 
that the limitation of the working day did not affect the health of 
bakers as it did of miners and smelters; and then it was necessary 
to hold that it had no relation as well to the general “ welfare” of 
the bakers. No reason for such a decision can exist except that 
upon the whole the class affected will do better without legislative 
regulation of any sort than with it. 
That is, there can be no question that such a regulation actually 
affects the “ welfare” of the persons within its terms; but there 
may well be a question whether, all things considered, it affects 
them beneficially, or, if beneficially, whether it does not do so at 
a corresponding expense arbitrarily imposed upon other persons. 
\ In other words, it cannot be urged that the subject-matter is not 
within legislative purview, but it may be urged that the legislature 
\has acted improperly within its proper field. But it must be shown 
that the “welfare” of the persons affected was so clearly and 
obviously injured, or, if furthered, was so unjustly furthered, that 
no one could reasonably believe it expedient; in other words, that | 
it was either absurd or oppressive. 

If, however, such a statute is of no more oppressive or absurd 


1 198 45 208 U.S, 8 169 U. S. 366. 
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a character than others of admitted validity, it is not void. It is 
therefore unnecessary to examine the expediency, even with the 
most favoring eye, of such a statute, except relatively. 

To shorten one’s hours of routine manual work is of itself a 
benefit, unless it entails a corresponding diminution of pay. To 
insure one’s safety and health might be no greater benefit, to 
which it would also be a drawback if the pay were decreased. 
Whether or not a decrease of wages would counterbalance a reduc- 
tion of hours depends upon the degrees of each, and it is the same ~ 
question whether such a decrease would counterbalance certain 
regulations for health or safety. That the state should take out of 
the individual’s hands his choice as to the working conditions of 
his life, many no doubt would regard as “a meddlesome interfer- 
ence with the rights of the individual,” if it correspondingly re- 
duced his pay. That it should forbid him to work, for instance, 
fourteen hours a day, would certainly be no more despotic or 
unwarranted. As between the two, judged merely by the kind of 
matter which is regulated, there is no reason for permitting the 
one which does not hold good of the other in a proper case. A 
man’s “time” is his life, and to control it is to control what is 
often dearer to him than his health or his personal safety. Even if 
the legislature were limited in its power over “liberty” to the sub- © 
jects of “ health” and “safety,” there would not be a valid ground 
of distinction, but as it is not —nor indeed can it be —there is no 
such inevitable disproportion of interest between the hours of work 
and health and safety as makes the one indifferent, and the other 
vital, to the wage-worker. 

But may it not be that to cut down the hours of work is to force 
those who work to take less pay for an enforced leisure they may 
not want? Perhaps so, but the same reasoning applies in the case 
of safety appliances and factory regulation. In the first case, if the 
worker is paid in proportion to his production, he will lose in pay 
what he gains in time. In the second case, upon the same reason- 

‘ing, the cost of factory regulation raises the price of the com-\ 
modity, and so shuts off a part of what economists call the 
‘effective demand.” Whether that kind of reasoning is as true 
as Holy Writ, or whether it is a vain scholastic exercise, it is appli- 


“cable to either case, and shows that in both the worker pays for 


what he gets. 
And if it is so, there seems no good reason why the state should 
not compel the exchange of a shorter day for shorter wages, if it 
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may compel an exchange of a safer work-shop for such wages. 


_ No doubt, each is “ paternal,” but “ce n’est que le premier pas qui 


cotite,” and that was taken long since. 

Suppose, however, that the theory may not be true that such 
regulations must be paid for pro ¢anto in a reduction of wages. It 
may be that every advantage in living conditions generally brings 
with it a corresponding increase in efficiency, or, if not a corre- 
sponding, at least some, increase. This is the trades-unionist 
theory,! and no one can with justice dismiss it with an appeal to 
the “interference with the rights of the individual,” who will not 
go to the consistent extreme and condemn all such interferences 
generally. That such a theory may conceivably be true ought to 
be conceded. The indirect effects upon the morale of workers 
and the stimulus to improvement in the technique of the arts 
arising from a shorter day may indeed be enough to make up 
economically for their apparent decreased production. If so, then, 
viewed from the most narrow economic effects, the total result of 
the restriction will be beneficial to their welfare, and will entail no 


corresponding injury to any one else. This is an opinion which 


certainly may be entertained, and that, I submit, is as far as the 
court can inquire. 

If, however, the theory be wrong — and it certainly is as yet 
quite unproved — and if the resultant loss be made to fall upon 
the capitalist — as the more militant trades-union theory asserts — 
is that fact enough to make the statute invalid? If so, there must 
be some constitutional necessity that the state should leave un- 
touched the whole economic struggle. That is, however, not the 
case, as the laws against usury alone prove beyond question.? Even 


1 Sidney and Beatrice Webb, Industrial Democracy, Pt. III, c. III, (4) 715-740. 

2 The instance of usury laws is so apt that it is easy to overestimate the importance 
of it. Such laws, were they enacted today, would probably be declared void by any 
court which would declare void an eight-hour law. Not only do they interfere very 
directly with the “freedom to contract,” but they have no support in policy from any 
reputable economic authority. Their existence is therefore a glaring instance of the 
extent to which the legislature may lawfully go. But in the case of such laws not only 
is it true that they are thought wise by many reasonable persons, but they represent 
a theory which had an unbroken heredity upon the statute-books in those states in 
which they survive, long antedating the Constitution. Lasser faire never succeeded 
in destroying them, even in its prime, and today the current has set in the other direc- 
tion. It is this history, therefore, which puts them beyond fear of attack. Still, they 
do remain as the most salient example of the power of the legislature to attempt to 
equalize the relative advantages of contracting parties, simply because one is needy and 


the other is not, and they show at least that in that case the Constitution permits 


such interference. 
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in Adair v. United States! the court goes no further than to say 
that membership in a union does not of itself have any felation to 
the welfare of the parties to the wage contract. Whether that be 
true or not, the decision does not assert that if it had some relation 
which made for the benefit of the workers at the expense of the 
employers, the legislature could not favor the workers. In Knox- 
ville Iron Co. v. Harbison? the opinion certainly contemplated the 
equalization: of the relative advantages between the parties. The 
court says: 


“Its tendency, though slight it may be, is to place the employer and 
employeé upon equal ground in the matter of wages, and, so far as calcu- 
lated to accomplish that end, it deserves commendation.” 


If a statute requiring wages to be paid in cash is valid on that 
account, there can be no distinction against one which has the 
same end in view in limiting the hoursof work. The same reason- 
ing seems necessary to support St. Louis Iron Mountain Ry. v. 
Paul,‘ in which a statute was sustained providing that a discharged 
employee could recover all his wages earned to date. For the 
state to intervene to make more just and equal the relative stra- 
_ tegic advantages of the two parties to the contract, of whom one is 
under the pressure of absolute want, while the other is not, is as 
proper a legislative function as that it should neutralize the relative 
advantages arising from fraudulent cunning or from superior phys- 
ical force. At one time the law did not try to equalize the advan- 
tages of fraud, but we have generally come to concede that the’ 
exercise of such mental superiority as fraud indicates, has no so- 
cial value, but the opposite. It may well be that the uncontrolled 
exercise of the advantages derived from possessing the means of 
living of other men will also become recognized as giving no social 
benefit corresponding to the evils which result. If so, there is no 
ground for leaving it uncontrolled in the hands of individuals. 
Long since, the ownership of property which is devoted to certain 
public purposes has been limited by the state, even when the state 
has given no special franchises to its owner.® By an analogy, 
which was not perhaps conscious, the ownership of factories and 
certain other forms of capital is likewise now attended with certain 


1 208 U. S. 161. 2 183 U.S. 13. 
8 P. 20. 4173 404. 
5 Munn z. Illinois, 94 U. S. 113; Budd v. New York, 143 U. S. 517. 
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limitations special to such owners, as has been shown. It was at 
one time thought, and it is yet thought by some persons, that if the 
owner of such property keep within the limits of fraud and force, 
it is best not to meddle with him. No one can be insensible to 
the implications in a denial of his absolute rights. They involve 
social activity which may be used to destroy the initiative of the 
individual and those diversities between individuals which are the 
source of emulation and ambition. Yet no one today denies that 
to a certain degree we must face that possibility and answer the 
problems which it raises, with such wisdom as society can collect- 
ively muster. The question for the courts is not whether the 
problems have been wisely answered, but whether they can be 
answered at all, or whether they are taboo. So far as concerns 
laws limiting the hours of work, the present position seems quite 
untenable. Even assuming that women are not physically the 
equal of men,! the arguments against any regulation whatever of 
hours apply equally to men as to them. If the whole matter is 
dependent upon what is vaguely called “ supply and demand,” and 
if to favor an economic class in one way imposes on it some corre- 
sponding loss in another, it is because no deliberate and “ artifi- 
cial” change can make head against economic laws which work 
regardless of the individual, or the social, will. There are indubi- 
tably strong arguments in favor of such a position, but there 
are also cogent arguments contra. If the arguments opposed 
are in any case allowed to have enough cogency to “raise an 
issue,” each case is a matter for special consideration. There are 
some cases in which the courts have conceded that such an 
issue is raised, and that throws the whole matter open for exclu- 
sive consideration, and for exclusive determination, by the legis- 
lature, unless the court is to step out of the réle of interpreter of 
the Constitution and to decide the questions itself as another 
legislature. 

In short, the whole matter is yet to such an extent experimental 
that no one can with justice apply to the concrete problems the 
yardstick of abstract economic theory. We do not know, and we 
cannot for a long time learn, what are the total results of such 
“ meddlesome interference with the rights of the individual.” He 
would be as rash a theorist who should assert with certainty their 


1 Muller v. Oregon, 208 U. S. 412. 
2 Lochner z. People, 198 U. S. 45, 61. 
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beneficence, as he who would sweep them all aside by virtue of 
some pragmatical theory of “natural rights.” The only way in 
which the right, or the wrong, of the matter may be shown, is by 
experiment; and the legislature, with its paraphernalia of com- 
mittee and commission, is the only public representative really 
fitted to experiment. That the legislature may be moved by 
faction, and without justice, is very true, but so may even the 
court. There is an inevitable bias upon such vital questions in 
all men, and the courts are certainly recruited from a class which 
has its proper bias, like the rest. Indeed the legislature, though 
less courageous because it is less independent, is more genuinely 
representative. At present it is prone to evade its responsibility 
by throwing off all the odium of opposition on the court. If it 
could not do so, it would be compelled to meet the question more 
squarely and more fairly; and we should not have the inconsistent 
spectacle of a government, in theory representative, which dis- 
trusted the courage and justice of its representatives, and put its 
faith in a body which was, and ought to be, the least representative 
of popular feeling. 


“ No evils arising from such legislation could be more far-reaching than 
those that might come to our system of government, if the judiciary, 
abandoning the sphere assigned to it by the fundamental law, should en- 
ter the domain of legislation, and upon grounds of justice or reason or 
wisdom annul statutes that had received the sanction of the people’s 
representatives.” 


It is, therefore, in no sense as patrons or opponents of the wis- 
dom of such efforts, that the courts may approach such laws. 
There no doubt comes a time when a statute is so obviously op- 
pressive and absurd that it can have no justification in any sane 
polity.2 If we are to abandon the theory that what is customary is 


1 Atkin v. Kansas, 191 U. S. 207, 223. 

2 It is, for example, no answer to urge dialectically that if an eight-hour law is valid, 
then a six-hour, four-hour, or two-hour law would also be valid. It is no doubt true 
that the court must consider in the end the real effects of the law. That does not 
throw open the actual statute for consideration as res integra. No one now seriously 
believes in a four-hour law. If the control of men over natural energy became so 
great that in four hours a man could produce commodities equal to what he now pro- 
duces in eight, it might be rationally contended that his “ welfare” would be promoted 
by that limitation. The political body to determine that, under such changed economic 
conditions, would be the legislature. At present the court could, and must, take notice 
of the actual economic conditions to the extent necessary to determine whether the 
provision is merely perverse and absurd. Such a conclusion cannot honestly be held 
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permissible, perhaps the question is no more than of the temper in 
which the court awaits that time. However, that time has not 
come when the matter which is before them is one upon which 
men can, and do, diverge widely, and upon which the deliberate 
judgment of great numbers of quite reasonable persons is at vari- 
ance with the majority of the court. Beforethe court the question 
is political, not economic; it is the question of where the power 
to pass upon such subjects should rest, whether in the legislature 
or in the whole people acting through the Constitution: If the 
subject be one already fairly within the field of rational discussion 
and interest, it would seem to be for the legislature. . Such a sub- 
ject, I submit, is the possible wisdom of an eight-hour law — 
Learned Hand. 


New York. 


when the limit is eight hours; nor has the court ever said this. They have overset the 
law by a relapse —if I may be pardoned the word—into the theory of “natural 
rights.” ; 
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UNIFORMITY OF LAW IN THE SEVERAL 
STATES AS AN AMERICAN IDEAL. 


II.— STATUTE Law. 


THER decisions might be cited which, like Lawrence v. Fox, 

have led to uncertainty and confusion in the common law 

and created a need for legislation as the only available means of 

restoring consistency and certainty. Without stopping to multi- 

ply such instances, I will proceed at once to the consideration of 

statute law, and its probable effect upon uniformity of law in the 
several states. 

If it were necessary to consider the entire body of statute law, 
the problem would certainly be discouraging? A striking fact, 
however, in connection with statutes is that.a large proportion of 
them relate to administrative law; that is, the body of law regu- 
lating the administration of the,government through boards, com- 
missions, or public officers. Under the same head belong all 
statutes relating to local administration through the agency of cities 
and towns. Although the legislatures have an undoubted right, 
subject to any limitations imposed by the state and national con- 
stitutions, to enact laws modifying the entire body of private law, 
including common law and equity, the use of this right in the past 
has been moderate. The great bulk of the private law of the 
country has been left by the legislatures to be declared by the 
courts. In England “nine-tenths of each annual volume of 
statutes are concerned with what may be called administrative 
law ; and an analysis of the general acts during the last four cen- 
turies would probably show a similar proportion. On the other 
hand, at least nine-tenths of the leading rules which make up the 
law of contract and tort are common law, and their origin and 
development are to be found in the pages of the Year Books and 
Law Reports, and not of the statute book.” ® Savigny in Germany 


1 Continued from 21 Harv. L. REV. 430. 

2 “The number of legislative enactments passed in the states in a single year has 
exceeded fourteen thousand, covering in printed form some twenty to twenty-five 
thousand pages. During the five years from 1899 to 1904 the total number of acts 
passed by American legislatures was 45,552.” Reinsch, Am. Legislatures, 300. 

8 Ilbert, Leg. Methods, 6, 209. 
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drew a distinction between the province of statute or positive law 
and that of jurisprudence which seems to correspond roughly with 
that adopted by Parliament as separating the field of common law 
and equity from that of statute law.! In the United States admin- 
istrative law forms a large part of the entire body of statute law, as 
may be seen by reference to the general laws of any state. In 
Massachusetts, for example, of the two hundred and twenty-seven 
chapters which compose the Revised Laws of 1902, one hundred 
and twenty-six chapters are set apart under the heading “ Of the 
Administration of the Government.” 
It should be noted also that the current of opinion in favor of 
collectivism, as it is called, or socialism, which is now running 
strong, if it is not actually dominant, tends to. increase the amount 
of administrative law in the states. In 1901 the commissioners 
appointed to revise and consolidate the statutes of Massachusetts 
since 1882, stated that in the revision as reported by them, seven- 
teen new titles were included, which had never appeared in any 
revision of Massachusetts laws. Out of those seventeen titles, 
seven bear evidence of the tendency of the state government upon 
various grounds to extend its activity, by doing itself work which 
previously had been left to cities and towns, by supervising and 
regulating professions and business which had previously been left 
without public supervision, and by authorizing cities and towns to 
carry on as public utilities work which previously had been left 
wholly to private enterprise.? All these activities rest more or 
less upon the fundamental assumption of collectivism — faith in 
the benefit to be derived from state intervention. Other statutes 
of the same class will be found under the headings Of the Regula- 
tion of Trade, the Police Power, and the Employment of Labor. 
These new activities of the state require an increase of administra- 
tive machinery in the form of boards, commissions, or other public 
officers, and engage more and more the attention of legislatures, 
leaving to them less time for legislation affecting private law. 


1 Savigny, Vocation of our Age for Legislation and Jurisp., Hayward’s translation, 
32 et seq.; 2 Pol. Sci. Quar. 119, 124, n. 2. See also 3 Pol. Sci. Quar. 136. 

2 Report of Commissioners, iv. The seven chapters are: c. 28, Of Public Parks 
and Playgrounds ; c. 34, Of the Manufacture and Distribution of Electricity by Cities 
and Towns; c. 47, Of State Highways; c. 76, Of the Registration of Physicians, 
Surgeons, Pharmacists and Dentists ; c. 83, Of the Protection of Infants and Care of 
Pauper Children; c. 84, Of the State Board of Charity; c. 88, Of the Massachusetts 
State Sanatorium. 

8 Dicey, Law and Opinion, 258. 4 Jbid. 305, and n. 2. 
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For the purpose of considering statute law in relation to uni- 
formity of law, all statutes relative to administrative law may be 
laid aside. One of the great advantages of local self-govern- 
ment through the agency of states is that each state may adopt 
those methods of administration which will secure the best results 
_ for its own people. Diversity in administrative law in the several 
' states may be more desirable than uniformity. 

In the case of private law, on the other hand, no argument is 
needed to prove that uniformity is desirable. Among a people as 
closely bound together as the people of the United States a large 
measure of uniformity in private law is not only desirable, but 
practically necessary. By private law is meant (speaking gener- 
ally, without seeking the accuracy of scientific definition) the rules 
relating to contract, tort, property, family relations, succession, 
_and inheritance.!. This has been called “ lawyers’ law,” in contra- 
distinction to statute law.2 The practical question is, what is the 
probable effect of legislation on the waned of this body of law 
in the several states? 

In order to answer that question intelligently, it is necessary 
to know what the forces are which induce legislative action. A 
legislature is analogous to a court, with rules of procedure for 
the admission and despatch of business. Under the freedom of 
petition secured by American constitutions the people have practi- 
cally an unlimited right to approach the legislature with petitions 
for new laws. In Massachusetts every year about thirteen hun- 
dred subjects are presented for legislative action, most of them by 
petition with an accompanying draft of bill. These petitions are 
of great interest as evidence showing what subjects are engaging 
the public attention. In most of the petitions only a small num- 
ber of persons are interested, but a few of them are likely each 
year to attract the attention of the entire state. In order to be 
enacted as statutes or resolves each of the petitions must have 
behind it some power of public opinion or other power sufficient 
to move the law-making branch of the government to action. For 


1 The continental codes dealing with substantive private law, as the Code Civil in 
France, and the Burgerliches Gesetzbuch in Germany, deal with the following sub- 
jects, adopting with but little variation the divisions found in the Institute of Gaius: 
Law of Persons, including Family Law; Law of Things, or Property ; Law of Obliga- 
tions, including Contract and Tort; Succession and Inheritance. This corresponds 
generally with our system of common law and equity. 

2 “ For lawyers’ law Parliament has neither time nor taste.” Ilbert, Leg. Methods 
213. 
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this reason the annual Acts and Resolves show better than any 
other record extant what Massachusetts is thinking of and doing. 
This is true also of the legislation of the other states. 

When the legislature is approached by bodies representing a 
well-formed public opinion, or which create the belief that they 
represent public opinion, a favorable hearing is almost sure to be 
granted. No legislature will long defy an aroused public opinion, 


‘whether ‘that opinion is based upon reason or sentiment. The’ 


real difficulty of a legislator is that upon most of the questions 
upon which he is required to act there either is no definite public 
opinion, or it is not ascertainable. The general public are too 
much occupied with their private affairs to form opinions, or to 
make their opinions known, on the multitude of questions before 
the legislature. Persons having a private and special interest in 
proposed measures, or mere theorists, with no solid foundation for 
their petitions, by importuning legislative committees, often pro- 
duce a belief that legislation is demanded by public opinion, for 
which there is in fact no real public support. As a general rule 
there is no public opinion in regard to proposed legislation affect- 
ing common law or equity. There will never be an uprising of the 
people either for or against the rule established in Lawrence v. 
Fox. Whether a third person shall be allowed to bring suit upon 
a contract made for his benefit is a question requiring technical 
knowledge for its solution, and is of interest only to the parties, 
and to lawyers, judges, and persons especially interested in the ad- 
ministration of justice and in the safe and symmetrical develop- 
ment of the common law. There is a professional or expert opinion 
upon the subject, but for most purposes what is called public 
opinion is a negligible quantity in relation to statutory changes in 
private law. 

There is, however, a notable exception to this rule. Questions 
of private law which affect social or public interests as distinct from 
individual interests, such as the relation of employers and em- 
ployees, or the right of association or combination, questions which 
touch moral, religious, or other sentiments, such as may arise in the 
criminal law or in the law of marriage and divorce or on the observ- 
ance of the Lord’s Day, involve a political or social element, and 
may at any time arouse public discussion which will result in general 
public opinion that may demand or oppose legislation. It is upon 
questions of this nature that legislation changing the rules of the 
common law has been most active. In England within twenty-five 
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years and in Massachusetts within fifty years the common law unity 
of husband and wife, and all the rules resulting from that unity, 
have been swept away by statute, almost completely. 

Upon questions of private law which involve a political or moral 
element, and which attract public attention, every individual is free 
to petition for legislation; but upon those questions of private law 
which are wholly technical only experts are likely to petition for 
legislation, and there are some experts who are not free to ‘petition. 
This results from the doctrine of the separation of governmental 
powers.” 

First, in regard to the executive. In England the executive 
government is seated in Parliament, and any member of the govern- 
ment, being also a member of the House of Commons or of the 
House of Lords, can introduce a bill providing for legislative 
changes in the common law, with the support of the cabinet 
behind it. Under the American system, both in the state and 
federal governments, the executive may recommend changes by 
message, but cannot introduce a bill. A message from the execu- 
tive is referred to the proper legislative’ committee, and when so 
referred, follows the usual routine. The governor cannot with 
propriety appear before the legislative committee, even if he can do 
so legally, for the doctrine of the separation of powers is regarded 
as of vital importance by the legislature and rigidly enforced.* His 
power to induce affirmative action by the legislature is not great, 
except in the case of a governor of unusual tact and ability, and 
then his power comes from his personal qualities and not from the 
law.’ Governors do not often recommend statutory changes in the 
common law for the reason that such changes require technical 
knowledge, and are not usually of interest to the general public. 
On the other hand, the power of the executive to stop such changes 


1 Dicey, Law and Opinion, 394. 

2 See Massachusetts Bill of Rights, XXX. _ 

8 Ilbert, Leg. Methods, 213, 222; 1 Bryce, Am. Comm., 3 ed., 93. 

4 The only instance known to me in which an American executive appeared before a 
legislative committee is that of Governor Butler of Massachusetts, who in 1883 appeared 
in person before a joint committee in the investigation of the Tewksbury almshouse, 
and conducted one side of the inquiry. 

5 Professor Reinsch commends the leadership which some able governors have re- 
cently secured over legislatures, as “‘a symptom of a healthy development in our politi- 
cal system.” Am. Legislatures, 285. Mr. Bryce says the separation of the executive 
from the legislative department is not a necessary incident of democratic government, 
citing the example of England. 2 Am. Comm., 3 ed., 587. 
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by the use of the veto, which exists in all but two of the states, is 
very great.! 

Next, in regard to the judiciary. The judges, either as a body 
or as individuals, have never had, and are not likely to have, more 
than a slight influence in effecting legislative changes in private law. 
No regular method is provided by which the judges may approach 
the legislature as petitioners for legislation, and they cautiously 
refrain from any action which may expose them as individuals or 
the judiciary as a body to criticism for interfering with the legisla- 
tive branch of the government. Occasionally a judge of extraor- 
dinary energy and activity, like Judge Story, may suggest changes 
in the law and prepare drafts of bills for the use of friends who are 
members of Congress or of a state legislature. The Crimes Act of 
1825,? the Bankruptcy Act of 1841,3 and the Admiralty Jurisdiction 
Act of 1845,‘ are probably traceable to his influence. It is open, of 
course, to legislative committees to request information from the 
judges, but this power is not often used. Practically under our 
system the whole benefit which might be obtained from the judici- 
ary as an expert body in effecting changes in private law and im- 
provements in the organization of the courts and the administration 
of public justice is lost to the legislature and to the public. 

In England it is far different. ‘The earliest Acts of Parliament 
were drawn by one or more of the king’s judges.”*® After the Res- 
toration the judges attended the sittings of the House of Lords and 
were occasionally employed to draft bills. Again the Lord Chief 
Justice and other eminent judges have for a long time had seats in 
the House of Lords, not ex officio, but as peers of the realm, with 
the right as members to introduce bills. To this fact may be traced 
many valuable acts reforming and improving the common law, such 
as Lord Denman’s Act,® abolishing incompetency of witnesses in 
civil actions from interest or from previous conviction of crime; 
Lord Campbell’s Act,’ giving a remedy in damages for causing death 
by-wrongful act, and many others. In Massachusetts a judge by 
accepting a seat in the legislature vacates his judicial office, under 


1 North Carolina and Rhode Island. See 1 Am. Pol. Sci. Rev. 200, 204. A gov- 
ernor of New York has twice prevented the enactment of the Field Civil Code by 
means of the veto, after it had passed both branches of the legislature. 

2 1 Story, Life and Letters, 439. 

8 2 tbid. 407. 

4 Jackson v. The Magnolia, 20 How. (U. S.) 296, 342, per Campbell, J. (1858). 

5 Ilbert, Leg. Methods, 77, 78. 


6 6&7 Vict., c. 85 (1843). 7 9 & 10 Vict., c. 93 (1846). 
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the eighth article of amendment to the constitution.! Finally, the 
Judicature Act of 1873? in section seventy-five provides for a council 
of judges of the Supreme Court to be held at least once a year, with 
a duty to report to the government what amendments or alterations 
it would be expedient to make, for the better administration of jus- 
tice. A similar provision might be useful in the United States. 

While the influence of the judges is likely to be small in legisla- 
tion affecting the common law, that of the legal profession has 
been and is likely to be very great. The influence of the bar may 
be exerted in many ways. In the first place, the bar has unlimited 
right to petition for legislation. Again, every legislature has a 
judiciary committee composed wholly or almost wholly of lawyers, 
and the report of a judiciary committee upon a legal subject is 
usually of great weight. Sometimes individual members of the 
legislature who are lawyers acquire leadership and influence of 
controlling importance. A remarkable instance of such influence 
is the case of Stephen J. Field, brother of David Dudley Field. 
In 1848 Stephen J. Field removed from New York to California. 
As a member of the judiciary committee of the first legislative 
assembly of that state, he exercised a controlling influence over 
its legislation, and thus secured for the Field codes the beginning 
of their career in the West. Finally, lawyers may appear as 
counsel before legislative committees and a powerful argument 
before a legislative committee may often be more momentous to 
the common law than an argument before a learned court. 

The power of the bar over legislation affecting the common law 
is in reality the power of expert opinion. Very few important 
statutes originate in the legislature As a rule, they are prepared 
by commissions specially appointed to investigate and report upon 
a subject. Sometimes they are prepared by an administrative 
board, sometimes by private petitioners, who have expert knowl- 
edge upon the subject of the petition. Legislation affecting the 
common law always requires technical knowledge, and the work 
of legislative committees in the case of any important statute upon 
that subject will consist principally in hearing arguments for or 


1 Com. v. Hawkes, 123 Mass. 525 (1877). 

2 36 & 37 Vict., c. 66. 

8 Preface to Revised Codes of North Dakota, 1895, 18. Mr. Field was afterwards 
a justice of the Supreme Court of California, and later of the Supreme Court of the 
United States. 

* Reinsch, Am. Legislatures, 275. 
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against bills prepared outside the legislature, and in suggesting 
alterations and amendments! The responsibility of deciding for 
or against proposed legislation remains with legislative committees 
and the legislatures, but their tendency is to be guided on technical 
subjects by expert opinion. Except for the small but influential 
body of teachers of law, whose influence is just beginning to be felt 
practically upon legislation and other matters pertaining to the 
law, the only body of expert opinion available for the legislature 
upon legislation affecting uniformity of law is that of the bar. If 
the bar is united and active for or against a proposed measure of 
that character, its opinion in most cases will be controlling. 

The powerful influence of the bar on legislation affecting the 
common law is a fact which tends to secure uniformity in such 
legislation. Another important fact in favor of uniformity is the 
legislative tendency to follow precedents, and to adopt or copy 
the statutes of other legislatures. It is true that the doctrine 
of precedents as applied in common law courts has no applica- 
tion in a legislative body. Each successive legislature in a state 
is free to act as it pleases except as restrained by the constitution. 
It is also true, however, that legislatures are much influenced by 
their own former action, and the action of their predecessors. 
Any lawyer who has had experience in a legislative body must 
have been struck by this phenomenon. It exists in the English 


Parliament,” and in the continental law courts,’ though the very. 


important doctrine that precedents are of binding quality remains 
a peculiarity of the common law. 

More important than the tendency of legislatures to follow their 
own precedents is the,ease and readiness with which they adopt 
and enact the work of other legislatures. A striking example is 
the Statute of Frauds, enacted in 1677 in England, and adopted 
in nearly all of the United States. Another example is the Em- 
ployers’ Liability Act, enacted in England in 1880, and adopted 


1 In Massachusetts within the past twenty years the following important statutes 
were drafted outside the legislature, nearly all of them by commissions: Employers’ 
Liability Act, 1887, c. 270; Metropolitan Sewerage Act, 1889, c. 439; Metropolitan 
Park Act, 1893, c. 407; Metropolitan Water Act, 1895, c. 488; Negotiable Instruments 
Act, 1898, c. §33; Land Registration Act, 1898, c. 562; Street Railway Act, 1898, c. 
578; Act to Simplify Criminal Pleadings, 1899, c. 409; Act Relative to Business Cor- 
porations, 1903, c. 437; Insurance Act, 1907, c. §76; Warehouse Receipts Act, 1907, 
Cc. 582. 
3 Dicey, Law and Opinion, 46 and 368, n. 1. 

8 19 Green Bag 460; Dicey, Law and Opinion, 485. 
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with little alteration in Massachusetts in 1887. The most striking 
exhibition of this tendency is the spread of the Field Code of Pro- 
cedure. It was enacted in 1848 in New York. Within five years 
similar codes were enacted in Missouri, California, lowa, Kentucky, 
Minnesota, Indiana, and Ohio. Within twenty-five years the Field 
Code had been enacted in substance and often in its very letter by 
sixteen other American commonwealths.! In 1897 this procedure 
was in force in twenty-seven stdtes and territories. The wide and 
rapid spread of the Code of Procedure indicates, no doubt, a deep 
dissatisfaction with the pleading and practice previously in force, 
but it also illustrates the boldness and readiness with which the 
legislature of one state will adopt an important statute which 
comes to it indorsed by the approval of the legislatures of other 
states. The Field Civil Code, on the other hand, which deals with 
substantive private law, has had no such success. It was adopted 
by Dakota in 1865, without revision by a commission, with such 
modifications only as. were suggested by legislative committees.” 
That code was adopted also in California in 1872. Georgia has a 
Civil Code adopted in 1860; but the movement for general codifi- 
cation of the substantive civil law has never made much progress 
in the United States. 

On the other hand codification of different parts of the sub- 
stantive commercial law is now going on with a rapidity which 
resembles that of the Field Code of Procedure. A uniform Nego- 
tiable Instruments Act has been enacted in thirty-five states and 
territories and the District of Columbia; a uniform Warehouse 
Receipt Act in nine states; a uniform Sales Act in one territory 
and three states; and bills are in preparation for uniform laws on 
Bills of Lading, Certificates of Stock, and Partnership? 

In addition to the natural demand for uniformity in commercial 
law two powerful agencies have assisted this movement in favor of 
partial codification of commercial law. One is the American Bar 
Association, organized in 1878, and having as one of its objects 
‘the promotion of uniformity of legislation throughout the Union. 
The other is the National Conference of Commissioners on Uni- 
form State Laws, which meets annually at the same time and place 


1 Hepburn, Hist. Development of Code Pleading, 87 e¢ seg., 114. 

2 Revised Codes of North Dakota, 1895, Preface, v. 

8 In England three similar codifying measures have been enacted: the Partnership 
. Act, 1890, drawn by Sir Frederick Pollock ; the Bills of Exchange Act, 1882, and the 
Sale of Goods Act, 1893, both drawn by Mr. M. D. Chalmers. 
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as the American Bar Association. The Conference is made up of 
commissioners appointed by different states, and thirty-nine states 
and territories and the District of Columbia now have such com- 
missioners.!_ The combined influence of these two bodies, with the 
influence of the Association of American Law Schools, which also 
meets annually at the same time and place, is a force of the first 
importance in securing uniformity of legislation in the states. In 
conclusion, as the result of this examination of the method in which 
legislative bodies do their work, and of the forces which govern 
their action, it is plain that uniformity of private law is more easily 
and surely attainable from the action of legislatures than from the 
action of the courts. The corrective action of the courts, when 
once a diversity in case law appears among the several states is 
slow and uncertain, while that of the legislatures is prompt and 
sure. The courts are obliged to wait until some case is presented 
for decision in the ordinary course of litigation before they can | 
act. The action of the legislature may be invoked at any time. 
It does not follow, however, from these considerations, that the Rie : 


friends of uniformity of law should favor the enactment of statutes 
or codes which invade the province of case law. A comparison of 
the merits and defects of the two systems must first be made. 


III. — CASE LAW VERSUS STATUTE LAw. 


It is an historical fact that the legislature has for centuries left a 
large portion of the private law to be declared by the courts. A | 
sound legislator, whenever legislation is demanded which amends : 
or abolishes a rule of case law or which codifies case law and puts 
it in the form of a statute, will require the petitioner to show cause 


why he should vote in favor of such demand. 

1. The courts in litigated cases, by the examination and cross- 
examination of witnesses under oath, have better means of dis- 
covering the facts than are available in a legislative hearing. The 
facts proved in court arise directly from the life and transactions of 
the people, and rules. made by experienced judges with direct | 
regard to those facts are more likely to be just and adapted to 
each case than general rules framed by statute upon such state- | 
ments of fact as are usually made before legislative committees. 

2. The courts have the benefit of the assistance of counsel in 


1 See Proceedings of Seventeenth Annual Conference and Address of Pres. Amasa 
M. Eaton, Portland, 1907. 
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declaring the law, and the safeguard of criticism by an expert body 
of professional opinion. This was an efficient protection against 
arbitrary action on the part of the Roman praetor,! and it is an 
efficient protection. against arbitrary action by a common law 
court. 

3. The judges are required to state the reasons for their deci- 
sions under their own names. Responsibility for case law is fixed 
and definite, while in the case of legislation, under the committee 
system, there is a great want of definite responsibility.’ 

4- Case law is based upon principle, has historical continuity, 
and aims at logical symmetry and consistency in all its parts. 
Statutes also, in all legislation worthy of the name, are based upon 
principle. As a rule, however, each statute stands by itself, upon 
its own vatio legis. To a lawyer the relation between statute law 
and common or case law may be likened to the relation between 
a dictionary of the English language and a masterpiece of English 
literature; for example, Paradise Lost. Each work may be con- 
ceded to be invaluable. Each word in the dictionary stands by 
itself, and all the words when read together convey no connected 
meaning to the ordinary mind. 

5. The legislature is more closely in touch with the electorate, 
or political sovereign, than the courts. While this fact has great 
advantages, it has some disadvantages. The legislature can enact 
promptly in a statute the deliberate public opinion of the electo- 
rate, but it is also in danger of mistaking mere temporary emotion 
for deliberate public opinion. Not every current of public feeling 
which passes over a community is worthy to be enacted into law. 
It is an advantage to the community that case law develops slowly. 
It is controlled by reason, and protected against gusts of cvesen or 
sentiment by the method of its growth. 

6. Case law is useful as a basis for legislation when the pilnciple 
of the cases has been developed to its full extent, and the needs of 
the community require a modification of the principle, or the intro- 
duction of new rules based upon new principles. Thus the legis- 
lature both in England and in the United States in ‘dealing with the 
property rights of married women had the’ benefit of the rules 
worked out during centuries in the courts of law and equity. _So 
in the law of master and servant, the mass of litigation over the 


1 Moyle, Inst., 1 ed., Introduction, 31. 
2 United States v. Hudson, 7 Cranch (U. S.) 32, per Johnson, J. (1812). 
8 4 Proceedings Am. Pol. Sci. Ass'n, 71 ¢¢ seg. 
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rule in Farwell v. Boston & Worcester R. R.! is of great value to 
the legislature as a basis for legislation modifying the rule to meet 
new conditions. In like manner, if the law relating to the right of 
association or combination should be promulgated in the form of 
a statute, the legislature would derive great aid from the efforts of 
the courts to declare the law in accordance with common law prin- 
ciples. The community, in short, is better served when private or 
case law is left to the courts, and legislation is confined to admin- 
istrative law, and to dealing with new political or economic or 
social conditions which common law or equity cannot meet. 
Legislation affecting the common or private law may be divided 
into two classes. The first is when diversity of decision has arisen 
among the several states upon subjects in which uniformity is 
desirable. In such cases the object of legislation is to restore 
uniformity by stating the principles of the common law correctly 
in the form of-a statute. In regard to such statute, as shown 
above, it is comparatively easy to obtain the favorable action of 
many legislatures, and to secure uniformity. The greater difficulty 
is to preserve uniformity. It is, of course, of fundamental impor- 
tance that such statutes should, to begin with, be well drawn; but 
however well drawn they may be, they are exposed to two dangers: 
amendments in the state legislatures, and diverse interpretations by 
the courts of different states. The best protection of the Negoti- 
able Instruments Act and of all other uniform statutes against both 
of these dangers is the same — the faithful study of the great cases 
expounding the principles of the common law, commercial law, or 
whatever the subject in hand may be, and the logical application of 
those principles by counsel and courts in their daily work to all 
concrete cases. The way to preserve the benefit of uniform 
statutes is the same as the way to escape from the danger of the 
multitude of precedents; that is, a reliance upon original reasoning 
based upon the true principles of the common law. If the law 
schools of the country, which now have practical control of legal 
education, send to the bar lawyers who are thoroughly grounded 
in the systems of common law and equity as contained in the lead- 
ing cases in England and America, the uniformity and consistency. 
of the law will be preserved, whether the law is stated in the form 
of cases or of statutes. Such lawyers will be a powerful influence 
with the courts against diversity of rules both in case law and in 


1 4 Met. (Mass.) 49. 
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the construction of statutes. In the legislatures of the country 
they will stand against petty and needless amendments to statutes. 
The want of this influence has had much to do with the dissatisfac- 
tion which now seems to exist with the working of codes of pro- 
cedure in the so-called code states! Returning for a moment to 
Lawrence v. Fox, the greatest evil of such a decision is not that it 
creates a need for invoking the aid of the legislature, but that it 
unsettles the science of law. It breaks the continuity of legal 
development. Resting upon no common law principle, it brings 
confusion and uncertainty to other common law principles. Every 
principle or rule in the law which has been relied upon to support 
Lawrence v. Fox has been made the subject of more or less loose- 
ness of thought and expression as a result; ¢. g., agency, trust, 
novation, subrogation, gift. In the absence of a principle, counsel 
cannot predict with confidence under what circumstances a third 
person can maintain an action upon a contract for his benefit. He 
must find a case exactly similar in its facts to that of his client. 
The effect is to substitute for the science of law the science of. 
cases —rules for obtaining quickly and thoroughly all cases just 
like the one in hand — and in time to destroy the faculty of apply- 
ing legal principles boldly and accurately to new combinations of 
concrete facts. 

The other class of legislation affecting private law is where the 
legislature for reasons of policy enacts laws which aim not merely 
to state accurately or codify the common law, but to modify the 
common law; or laws which introduce new principles or rules 
having no connection with the common law. These may be called 
statutes in the strict sense — not declaratory acts, but commands, 
making new law. Lex est quod populus jubet atque constituit® The 


1 “The Bar Association has also set on foot a movement to revise that legal mon- 
strosity known as the Code of Civil Procedure, but whether good or ill will be accom- 
plished by the result, none of us, I take it, care to predict at the present moment. . . . 
Certain it is that we will not be able to get any code that is satisfactory to anybody so 
long as each individual member of the legislature finds it necessary to have passed two 
or three separate amendments to relieve constituents who are embarrassed by present 
litigation.” 24 Reports, N. Y. State Bar Association, 294. See Hepburn, Hist. 
Development of Code Pleading, Introduction, xi. 

2 Far the condition of the law in regard to the right of third persons under a con- 
tract between a water company and a city or town by which the company agrees to 
supply the inhabitants of the city or town with water, see 3 Mich. L. Rev. 501 ; 4 sid. 
540; 5 #bid. 362; Guardian Trust, etc, Co, v. Fisher, 200 U. S. 57; Pond v. New 
Rochelle Water Co., 183 N. Y. 330. ; 

8 Gaius, I, 1, § 2. 
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office of the courts in regard to this class of legislation is wholly 
that of interpretation. In the multitude of statutes which the legis- 
latures are now putting forth there are many which belong to this 
class, and the function of the courts as interpreters of written laws 
seems likely to be more conspicuous in the future than it has been 
in the past. This involves no diminution of dignity or power in 
the judiciary, nor does the work of interpretation require less 
knowledge of legal science than the work of declaring the princi- 
ples of common law and equity. It is in the field of interpretation 
that judicial genius has won its greatest triumphs. The whole 
body of constitutional decisions consists of the interpretation of 
documents framed and ordained by the people. The whole body 
of patent law is practically the construction or interpretation of a 
statute by the courts. 

When a statute modifies the common law, as for example the 
Employers’ Liability Act, in order to interpret it and apply it 
soundly it is necessary to know what the common law rule was 
before the statute and also to discover and enforce the meaning 
of the legislator as expressed in the statute. This two-fold office 
is often extremely difficult, and is made more difficult when the 
legislator on his part does not thoroughly understand the rule 
which the statute modifies. Thus, there is reason to fear that the 
Massachusetts legislature did not fully understand the common law 
duties of employers in passing the Employers’ Liability Act,! and 
Professor Dicey hints that Parliament, or some of the lawyers by 
whom Parliament was guided, did not fully understand the princi- 
ples of equity which they meant to follow in enacting the Married 
Women’s Property Acts.? It is probably true that lawyers and 
judges are in danger of being biased by professional habits and 
feeling in construing statutes which conflict with common law or 
equity, or which rest upon new views of economic or social policy. 
Such danger exists also among scientific jurists on the Continent.? 
It can fairly be affirmed, however, that English and American 
judges have risen above this bias in the performance of their offi- 


1 Ryalls v. Mechanics Mills, 150 Mass. 190, 195 (1889). 

2 Dicey, Law and Opinion, 395. 

3 Cf. the strong expression of Savigny in regard to the Lex Julia et Papia Poppaca, 
A.D.9. This law was aimed by Augustus at the evil of childlessness, and affected 
the Roman law of inheritance and other parts of the Roman private law for centuries. 
Savigny says: “ That enactments of this kind easily become a baneful corruption of the 
law, and that they should be most sparingly employed, must strike any one who con- 
sults history.” Vocation of Our Age for Legislation, Hayward’s translation, 32. 
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cial duty and have honestly enforced the law. In England, where 
the judges are appointed during good behavior, a leading writer 
says: “ But the action of the courts is to be judged in the light, 
not of a few petulant or captious criticisms by individual judges, 
but of their general course of conduct; and they have as a rule 
loyally adhered to their function of being not critics of the legis- 
lature, but interpreters of the law.”! In the United States, where 
the judges are elected directly by the people in all but eleven 
states,” there is no practical danger of want of judicial sympathy 
with new legislation, whether simply modifying the common law, 
or based upon new economic or social theories and introducing 
rules unknown to the common law. In the field of interpretation, 
as elsewhere, the best guide to sound and just results is a profound 
knowledge of the principles of the common law. 

The quality of the law depends at last upon the quality of the 
work done in making and declaring it. The responsibility for case 
law rests primarily upon the judges; for statute law upon the legis- 
latures; but the influence of the bar upon both forms of law, as 
I have endeavored to show, is a factor of vast importance. An 
American bar inspired with a love for the common law, and well 
grounded in its principles, is a force more essential to the uni- 
formity of law in the United States and to a sound development 
of the law than the enactment of uniform statutes or codes. It is 
also more difficult to obtain. To produce and maintain such a 
bar requires long co-operation by all the law schools of the 
country upon a general plan of education and the steady leader- 
ship of the courts in adhering to sound principle even when op- 
posed to precedents. 

It is, of course, too late to seek to restore unity in detail between 
the common law of England and that of America, but it would 
certainly be useful and instructive if some scholar would collect 
the cases in which American courts have departed from English 
rules, and show what good or evil has come from the diversity. 
Was it a great gain for the law when Lawrence v. Fox was decided 
in New York, or when Nichols v. Eaton was decided at Washing- 


1 Ilbert, Leg. Methods, 7. 

2 1 Am. Pol. Sci. Rev. 205. 

8 See Municipal Control of Public Utilities, . .. a study of the attitude of our 
courts toward an increase of the sphere of municipal activity, in 25 Columbia Univer- 
sity Studies in History, etc. The author concludes “that the attitude of our courts 
favors a decided increase in the sphere of municipal activity.” P. 110. 
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ton?! The same judge who wrote the opinion in Nichols v. Eaton 
also wrote the opinion in Lovejoy v. Murray,? a case which has 
been admired as an example of independence and original power; 
but would not the opinion have been a stronger opinion if the 
sources of the common law as now brought to light by legal 
scholars could have been explored?? Parker v. Foote,‘ which 
refused to recognize the English easement of light as unsuited to 
the growing cities and towns of this country, was probably decided 
wisely, but in view of present conditions it seems that something 
may be said upon the other side® Again, in respect to procedure, — 
which reacts powerfully upon substantive law, has America done 
wisely in departing so soon and so radically from the common 
law? There was no doubt need for reform, but was there any 
real need for haste?® The reformed code procedure, its friends 
assert,’ has been adopted in substance in England. If so, it will 
be well for American as well as English lawyers to reflect upon 
some words of warning from Bishop Stubbs. Referring to the 
Judicature Act, he says: 


“Tt yet remains to be seen whether this amended system, easier and less 
intricate than the old, supplies as good material for training or provides as 
sound schools of lawyers. It is no doubt philosophically more capable of 
perfection. The lore of Coke and Selden, like the lore of Elden and 
Stowell, is for the present at a discount. Of course, looking on all this with 
a historical eye, one is apt to be a little disconsolate ; but time will avenge 
them, and the neo-legal jurisprudence will soon have an array of reports 
and decisions that will outweigh, physically at least, the Year Books and 
Institutes.” ® 


Amid the rush of precedents and statutes it is well to pause and 
study the foundations upon which the law really rests. The great 


1 ot U.S. 716 (1875). 

2 3 Wall. (U. S.) 1 (1865). 

8 See Professor Maitland in 1 L. Quar. Rev. 324 and 2 did. 481; and Dean Ames 
in 3 Harv. L. REv. 326, the Disseizin of Chattels. 

4 19 Wend. (N. Y.) 318 (1838). 

5 “ The enormous height of American buildings, which has caused them to be nick- 
named ‘sky-scrapers,’ is evidently one consequence of there being no easement of light 
to check their upward growth.” 7 J. of Comp. Jurisp. 308. 

6 “ The official draft of the New York code, framed and filled in, as we have seen, 
with astonishing rapidity, was passed into an operating law no less quickly.” Hep- 
burn, Hist. Development Code Pleading, 87. 

- 1 David Dudley Field in 1 Jur. Rev. 18, 22. 
8 Lectures on Medieval and Modern History, Canon Law in England, 381. 


526 HARVARD LAW REVIEW. 


lawyers who guided the American Revolution, framed the federal 
Constitution and the Judiciary Act and the constitutions of the 
original states, were trained in the common law and equity system 
of England. Their successors will make no mistake in following 
their example. Parliament in recent years has made great inroads 
by statute upon common law and equity, and the current English 
law reports are not so useful to American lawyers as English 
reports formerly were; but the ancient principles of law and 
equity in both English and American reports are as valuable as 
ever for discipline and for use. In the hands of a bench and bar 
trained from youth in those principles, cases and statutes, however 
numerous, whether the work in hand be the common law or the 
construction of statutes, will be simply the materials of a new 
jurisprudence that will surpass the old. 

One further topic must be considered briefly — the relation be- 
tween the state and the federal courts—in order to obtain a com- 
plete view of the subject of uniformity of law. 

William Schofield. 


BosTon. 
[Zo be continued.] 
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RAILROAD Rate REGULATION AND SUIT AGAINST A STATE. — In a much 
forecasted decision the Supreme Court of the United States recently dealt 
an effective blow to a type of legislation which has been very prevalent 
recently. The legislature of Minnesota fixed rates for the railroads of the 
state, and prescribed heavy penalties of fine and imprisonment for each 
deviation therefrom. The federal circuit court enjoined the state attorney- 
general from proceeding under these statutes pending the decision of their 
constitutionality.| He disobeyed the injunction, whereupon the circuit 
court committed him for contempt. Alleging that the court was without 
jurisdiction to enjoin him, he instituted Aadeas corpus proceedings in the 
Supreme Court, but his petition was dismissed. 2x parte Young, March 23, 
1908. The court took two steps: it found that the statutes were uncon- 
stitutional, and that the court had jurisdiction to issue the injunction. Re- 
gardless of the sufficiency of the rates, the court declared that the statutes 
violated the Fourteenth Amendment because, in effect, they prohibited a 
test of their validity, when the validity depended “ upon the existence of 
a fact which can be determined only after investigation of a very compli- 
cated and technical character.” Disobedience would involve the risk of 
such long imprisonment that agents would not disobey to test the validity ; 
and if agents would take the chance, the railroads would run the risk of in- 
curring in a day fines which would bankrupt them. This ground for over- 
throwing a statute is very uncommon.? Disobeying the statute, and then 
defending a prosecution on the ground of its unconstitutionality would 


1 For a discussion of this mode of proceeding, see 20 HARV. L. REv. 238. 

2 Cotting v. Kansas, etc., Co., 183 U. S. 79, 100; Ex parte Wood, 155 Fed. 190, 
Ho See also the claim of the plaintiff, apparently unnoticed by the court, in Fitts v. 

cGhee, 172 U. S. 516, 517. 
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involve all the deterring risk that the court points out. But this very de- 
cision suggests another method of procedure — restraining the enforcement 
of the statute. This method is less burdensome, but it still has insurmount- 
able drawbacks. If the company obeys the statute while the action is 
pending, it suffers irreparable injury if the rate is confiscatory. If it dis- 
obeys during this interval, it runs the risk of enormous fines, for if the rate 
is not confiscatory, the restraining order only postpones the suits under the 
statute. 

Most of the opinion was devoted to a re-examination * of the question, 
whether the proceedings to enjoin the attorney-general constituted a suit 
against the state within the prohibition of the Eleventh Amendment. The 
Supreme Court has at various times adopted different constructions of this 
Amendment, from the strictest, that a suit is one against a state only when a 
state is a defendant of record,® to the loosest, that its object is to prevent 
a state from being subject to coercive judicial process at the instance of an 
individual. A sound method of attacking the question was recently sug- 
gested in an address by Mr. William D. Guthrie.’ He adopted the English 
analogy of the Crown’s immunity from suit with its complement, so essential 
to prevent injustice, of the responsibility as principal of the agent through 
whom it acted. The Amendment would seem to be satisfied if we give 
the state the immunity of the Crown. That construction would still leave 
its officers liable as responsible principals, thus affording individuals in this 
country the protection of their rights enjoyed by Englishmen. Our courts 
should hold officers personally liable when their acts constitute an illegal 
invasion of an individual’s rights, remembering that under our theory of 
government an unconstitutional statute cannot legalize.? ‘Then, logically, 
equity should give its preventive relief when a threatened act would ir- 
reparably injure the plaintiff..° However, we should observe this limitation, 
which has nothing to do with the Eleventh Amendment but is often con- 
fused with it: if the state is not joined when it is a necessary party in view 
of the relief demanded, the suit should fail because of the defect of parties 
defendant." It is believed that practically all of the actual holdings }* of the 
Supreme Court will be found reconcilable with the view thus outlined, and 
also most of the reasoning it has advanced at various times. Attorney- 
General Hadley, in arguing against the right of a federal court to enjoin 


8 This is on the assumption that the court cannot legalize what the legislature has 
constitutionally declared illegal. The railroads, in another way also, are very badly 
off, for they were enjoined from obeying the statutes, the disobedience of which may 
later bring punishment upon them. 

4 In late years the court has allowed such injunctions with little or no discussion 
of the question. Prout v. Starr, 188 U. S. 537. e Fargo v. Hart, 193 U.S. 490. 

5 Osborn v. U. S. Bank, 9 Wheat. (U. S.) 738, 857. 

6 Jn re Ayers, 123 U. S. 443, 505. 

7 Reprinted in 8 Colum. L. Rev. 183-207. 

8 Feather v. The Queen, 6 B. & S. 257, 296; 2 Goodnow, Comparative Adminis- 
trative Law, 163 e¢ seg. 

® See Kilbourn v. Thompson, 103 U. S. 168; / re Tyler, 149 U. S. 164; Scott v. 
Donald, 165 U.S. 58; Tindal v. Wesley, 167 U. S. 204. 

10 Virginia Coupon Cases (Allen v. Baltimore & Ohio R. R.), 114 U. S. 311; Scott - 
v. Donald, 165 U. S.. 107; Mechem, Public Officers, § 995. Some cases apparently 
contra may be reconciled on the ground that the defendant is not threatening to do the 
act. See Fitts v. McGhee, supra. 

11 Osborn v. U. S. Bank, supra, 858; Christian v. Atlantic, etc., Ry., 133 U.S. 233. 
The court will sometimes go a long way not to hold the state a necessary party. 
Cunningham v. Macon, etc., R. R., 109 U. S. 446, 451. 

12 See 20 Harv. L. REV. 245. ‘ 
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a state attorney-general from enforcing a state statute violating the Four- 
teenth Amendment, propounds this dilemma: if his action is not state 
action, the Fourteenth Amendment does not apply; while if it is state 
action, the Eleventh Amendment forbids the suit."* The following is sub- 
mitted in answer. The issue between the parties is whether the threatened 
act of the defendant has legal sanction, which depends on whether or not 
this is state action. That in turn depends on the constitutionality of the 
act, which is a federal question giving the federal courts jurisdiction of the 
suit, and thus they may enjoin in accordance with equitable principles. 


LiaBILITy FOR RECEIVERSHIP EXPENSES. — It is within the discretion of 
the court to appoint a receiver, to determine his compensation, and to fix 
the manner in which that compensation shall be paid. The court through 
its receiver administers the estate for the benefit of those ultimately adjudged 
entitled to it. Receivership expenses, however, differ from ordinary costs 
in that the administration is supposed to be worth its cost to the true 
owner,’ and accordingly the general rule is that the receivership expenses 
are to be taken from the fund administered.* The difficult problem is to 
determine when the facts justify such a departure from the general rule 
as to relieve the owner of the expenses of an involuntary management and 
place the burden on the party who instituted the proceedings. It may, 
indeed, be impossible to charge the fund because the possession of the 
receiver was never legal, as when his appointment was absolutely void 
because of a statute,* or when the property in question belongs to one not 
a party to the action.* In such case it is clear that the true owner cannot 
be forced to submit to a reduction of the fund to pay the expenses of the 
illegal administration. As the receiver is equally innocent, it seems equita- 
ble to charge the expenses to the person who caused the appointment of 
the receiver.’ If, on the other hand, the appointment of the receiver under 
the circumstances was legal and proper, or, if erroneous, was acquiesced 
in by the defendant, the mere fact that the plaintiff eventually failed in his 
suit will not be enough to throw the expense on him.® If, however, the 
plaintiff was fraudulent, there can be no objection to making him stand the 
cost.’ A more difficult class of cases is where the appointment was not 
justified on the facts presented and was vacated on appeal. The courts 
have reached all possible results on the liability for the receivership expenses 
incurred in the interim.* It is submitted that the proper rule is first to 
protect the receiver by giving him a lien on the fund and then to let the 


18 66 Cent. L. J. 71, 74, 75: 


1 See Porter v. Sabin, 149 U. S. 473, 47 

2 Jaffray v. Raab, 72 Ia. nities 

3 Couper v. Shirley, 75 Fed. 168. 

* Howe v. Jones, 66 Ia. 156. 

§ Ephraim vz. Pacific Bank, 129 Cal. 589. 

6 Ferguson v. Dent, 46 Fed. 88. But see City of St. Louis v. St. Louis Gas Light 
Co., 11 Mo. App. 237. 

7 Highley v. Deane, 168 Ill. 266. 

8 Receiver has no hold on the fund, Pittsfield Bank v. Bayne, 140 N. Y. 321; re- 
ceiver has a lien on the fund, Espuela, etc., Co. v. Bindle, 11 Tex. Civ. App. 262 ; 
all expenses should be taxed against the plaintiff, Myres v. Frankenthal, 55 Ill. App. 
390 ; running expenses should be taxed on the fund, but the receiver’s commissions on 
the plaintiff, French v; Gifford, 31 Ia. 428. 
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‘ 
defendant recover from the plaintiff any actual loss he may have suffered 
as a result of the receivership.° 

A further question is presented when the funds prove insufficient to pay 
the receiver's expenses. Here, if the suit is not successful, as between the 
plaintiff and the receiver it seems equitable to make the ‘plaintiff pay the 
expenses of the management of the property by the court. But if the plain- 
tiff’s claim is sustained, it takes extraordinary circumstances to justify charg- 
ing him with the deficit. Thus, when by agreement certain money which 
would naturally have gone into the fund was paid directly to the plaintiff 
and the fund proved too small to cover the receivership expenses the plain- 
tiff was rightly called on for the balance.° But in the ordinary case the 
plaintiff should not be held, since the receiver is not the agent of the plain- 
tiff but of the court itself. Accordingly the Supreme Court of the United 
States recently held that a creditor who had a receiver appointed over a 
quasi-public corporation could not be charged with the expenses of man- 
aging the property. A/slantic Trust Co. v. Chapman, 208 U. S. 360." To 
justify holding the plaintiff there must be special circumstances which 
change the equities of the situation, or the plaintiff must have assumed 
liability either by an agreement between the parties’? or under terms re- 
quired by the court as a condition precedent to the appointment of the 
receiver. 


Tue EFFECT ON AN INSURANCE POLICY OF THE EXECUTION OF THE 
INSURED FOR A CRIME. — Nearly eighty years ago it was decided in Eng- 
land that, even though a policy of life insurance contains no provision avoid- 
ing it for death at the hands of justice, it is against public policy to allow 
recovery when the insured has been executed for a crime.’ This doctrine 
has been approved by text-writers,? and has been followed in recent years 
by the Supreme Court of the United States.* In fact it is first questioned 
in a recent Illinois decision which reaches the opposite conclusion.* Col/ins 
v. Metropolitan Life Ins. Co., 83 N. E. 542. This decision rests solely on 
the ground that, since execution for felony no longer works corruption of 
the blood, there is no public policy against the descent of the felon’s prop- 
erty. In allowing recovery the court assumes that even after the execution 
of the insured the policy is a valid chose in action, which is the very point 
in issue. It leaves unanswered the argument of all prior decisions that the 
provision for insurance against death at the hands of justice, included in 
the broad terms of the contract, is void as against public policy. 

Where the insured commits suicide and the policy contains no suicide 
clause, the courts are almost unanimous in allowing beneficiaries to recover.® 


% Cutter v. Pollock, 7 N. Dak. 631; Mitter v. Brown, 58 W. Va. 237. 
10 ~ we Nat'l Bank z. Backus, 74 Minn. 264. Cf Welch v. Renshaw, 14 Colo. 


A 
ec P Accor, Farmers’, etc., Co. v. Oregon, etc., Co., 3t Ore. 237. But ¢f Tome v. King, 


Sargent, 2 N. Y. St. Rep. 669. 


1 Amicable Ins. Co. v. Bolland, 4 Bligh (N. s.) 194. 

2 1 May, Ins., 4 ed., 3 326; Bliss, Life Ins., 2 ed., § 223. 

Burt v. Ins. Co., 187 U. ’S. 362 (denying recovery even though the insured was 
innocent of the crime for which he was executed). See 14 Harv. L. REv. 624; 16 


ibid. 4 
‘tonite, Collins v. Metropolitan Life Ins. Co., 27 Pa. Super. Ct. 3 
F Fitch v. Life Ins. Co., 59 N. Y. 557; Mills v. Rebstock, 29 Mins "pe; Morris uv 
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But it has been held that the personal representatives of the insured cannot 
recover under such circumstances, partly on the ground that suicide is not a 
risk assumed by the insurer, but principally on the ground that the assump- 
tion of such a risk is against public policy. There seems to be no sound 
reason for the distinction.’ If it is against public policy for personal repre- 
sentatives to recover on a provision insuring against suicide which is in- a 
cluded in the broad language of the contract, it is against public policy for 4 
such a provision to be included in any insurance contract, and the contract. q 
must be void to that extent. At least one case has taken this view and has 
denied recovery to a beneficiary. But as the great weight of authority is 
opposed to this case and to the reasoning in the cases denying recovery to 
the representatives of the insured, it must be taken as settled that where the 
insured has committed suicide there is no public policy against recovery on 

a silent policy. 

The two lines of cases seem irreconcilable in principle. For, whereas in 
the former it is said to be against public policy to insure against death as 
the result of a crime ; in the latter it is considered not against public policy 
to insure against suicide which, if not a crime, is clearly an act against the 
policy of the law. On principle the former view seems the sounder, The 
argument that an express stipulation to insure against death at the hands of * | 
justice is against public policy as tending to encourage crime is unanswer- 
able. Nor should it make a difference that the stipulation is embodied in 
a wider contract of indemnity.2 Probably no court would hold valid an . 
accident policy insuring a robber against injury while plying his trade. And 
certainly an insured cannot recover on a fire insurance policy where he in- 
tentionally burns the property insured, even though the policy is broad 
enough in its terms to cover all risks.* These analogies, however, have 
been disregarded in the suicide cases, and the modern tendency of the law 
as there evidenced is not to limit recovery on silent policies, even though 
considerations of public policy in some cases would seem to forbid it.° The 
case under discussion, however, seems to accord with that tendency, and it 
is not improbable that, on the analogy of the suicide cases, it may be followed 
in spite of prior contrary decisions. 


EFFECT OF ADJUDICATION OF BANKRUPTCY ON THE TITLE TO THE 
PROPERTY OF THE BaNKRUPT. — The Bankruptcy Act of 1898 provides 
that the title of the trustee shall vest as of the date of adjudication. This 
fiction has caused a diversity of opinion as to the nature and location of the 
title after adjudication and before the appointment of a trustee. Title has 
been said to be in custodia legis. But it is significant that because of the 
opposition of the law to lapses in title, and the difficulty in conceiving 
the court as a title-taking body, courts have taken this view only when 


Life Ins. Co., my te St. 5635 Patterson v. Mutual Life Ins. Co., roo Wis. 118 ; Camp- 
bell v. Supreme Conclave, 66 N. J. L. 274; Seiler v. Life Ass’n, 105 Ia. 87; Lange z. 
Royal Highlanders, 110 N. W. 1110 (Neb.). 

® Ritter v. Mutual Life Ins. Co., 169 U. S. 139. See Supreme Commandery z. 
Ainsworth, 71 Ala. 436, 446. 

7 pa og v. Supreme Conclave, supra. See 11 HARV. L. REV. 547. 

8 Hopkins v. Life Assur. Co., 94 Fed. 729. a 

% Washington Union Ins. Co. v. Wilson, 7 Wis. 169. 

10 McDonald v. Order of Triple Alliance, 57 Mo. App. 87. But see Hatch z. Ins. 
Co., 120 Mass. 550. 


1 § 70 a, Act of July 1, 1898; 30 Stat. at L. 544. 
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necessary in order to protect property during the interval either from the 
elements, the fraud of the bankrupt, foreclosure sales, or seizure by state 
officers.?_ As the court’s agent in such interference must maintain any action 
in the bankrupt’s name,® and as the bankrupt himself has been allowed 
after adjudication to redeem land sold for taxes* and to prosecute an in- 
fringement of a copyright,® it must be concluded that the court’s interference 
was with possession, not with title. It would follow, then, that title re- 
mains in the bankrupt on adjudication. This title, however, is sometimes 
said to be subject to a constructive trust in favor of the creditors. Adju- 
dication indicates that the bankrupt will on a future day be stripped of his 
assets. And from adjudication a duty is imposed on the bankrupt to sur- 
render such property as he had on the day of his adjudication to the trustee 
on appointment. But this inchoate duty would never become absolute if 
for one of many possible reasons no trustee was appointed, and in such 
event the creditors would never have had any estate in the assets. In the 
interim the bankrupt has the insurable interest ; © and has the beneficial user 
and possession of the assets, except as the Bankruptcy Act expressly limits 
his right of transfer and allows the court to interfere with his possession in 
cases of fraud or neglect. These statutory provisions, designed to protect 
the creditors, should not, therefore, be interpreted as creating a strict equi- 
table interest, particularly since the creditors may thereby suffer detriment.” 
For example, in a late Louisiana case the bankrupt’s property, covered by 
an insurance policy which would be avoided by a change of interest, burned 
between adjudication and appointment, and the court held that no change 
of interest had been effected by adjudication. Gordon v. Mechanics’, ete., 
Ins. Co., 45 So. 384. Raising a strict equitable interest has been*held to . 
constitute such a change,® and placing the legal title i” custodia legis un- 
doubtedly would do so. But the fiction of relation was intended to protect 
the creditors. It is impossible that interest or title passes to the trustee 
before his appointment ; on his appointment he can take title only to prop- 
erty then in fact in existence, though he takes such property as of the date 
of adjudication. 

This general rule that title remains in the bankrupt subject to the court’s 
interference with possession would logically make dona fide payments to the 
bankrupt and sales to dona fide purchasers in the interval incontestible by 
the trustee. But an express provision of the Act in support of the fiction 
of relation back protects only dona fide holders before adjudication.® In 
the absence of fraud by the bankrupt a contrary rule, by obviating the 
paralysis of the estate in the interval, might benefit the creditors and would 
not despoil innocent parties, who derive small comfort from the further 
resulting fiction that petition and adjudication are constructive notice of 
bankruptcy.” 


2 Jn re Carow, 41 How. Pr. (N. Y.) 112; White v. Schloerb, 178 U. S. 542; Jn re 
a 105 Fed. 893; Taylor v. Robertson, 21 Fed. 209. But cf Rand v. Sage, 94 
inn ‘ 
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8 Lansing v. Manton, Fed. Cas. No. 8077; Sutherland v. Davis, 42 Ind. 26. 

* Hampton zw. Rouse, 22 Wall. (U. S.) 263. 

§ Myers v. Callaghan, 5 Fed. 726. 

§ See Fuller v. Jameson, 98 N. Y. App. Div. 53, aff'd 184 N. Y. 605; Fuller v. N. Y. 
Fire Ins. Co., 184 Mass. 12. 

7 See Rand v. Iowa Central R. R., 186 N. Y. 58. Cf 20 Harv. L. REV. 411. 

8 Skinner v. Houghton, 92 Md. 68; Gibb v. Phila. Fire Ins. Co., §9 Minn. 267. 


2 § 
10 See Mueller v. Nugent, 184 U. S. 1; State Bank of Chicago v. Cox, 143 Fed. 91. 
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SPECIAL ASSESSMENTS FOR SPECIAL BENEFITS. — Local or special assess- 
ments are different in nature from ordinary taxes both in the purposes for 


which they are levied and in the principles by which they are apportioned. - 


Nevertheless special assessments are properly within the taxing power in- 
herent in sovereignty ‘and therefore, in the absence of express constitutional 
provisions, are subject to judicial limitation only in so far as such limitation 
results from the nature of the power itself. The theory upon which special 
assessments are levied is that, because of the situation of property with 
reference to some contemplated expenditure of public funds, a portion of 
the community will be specially benefited by the enhancement of the value 
of that property, and that those who are to be so benefited should make 
special contributions to help defray such expenditure. Whether or not a 
municipality has the power to levy such assessments and the extent of such 
power if it exists depends not only on the authority which the legislature 
has actually undertaken to grant to the munitipality, but also on the power 
of the legislature to give such authority. As to this latter limitation it has 
been generally held that, subject to express constitutional restriction, the 
legislature may authorize a municipality to levy special assessments for local 
improvements.* But owing to the well-known principle that a delegation 
of the taxing power must be strictly construed, a general enactment con- 
ferring upon a municipality power to levy taxes does not include the power 
to levy special assessments.® Furthermore the limitation on the general 
taxing power that it must be for a public purpose applies as well to the 
authorization of special assessments as to other taxes. On the other hand, 
such limitations as those requiring that “all taxes shall be assessed in exact 
proportion to the value of the property” or that “ taxes shall be equal and 
uniform throughout the state” have usually been held to apply only to 
general taxation.’ Yet there is a limitation on the power to levy special 
assessments which is not applicable to taxes generally, but which exists even 
in the absence of express constitutional provisions —a limitation based 
solely on the nature of the tax. It has been repeatedly held that a special 
assessment can be justified only when the parties so assessed receive a 
special benefit over and above that enjoyed by the general public, and only 
to the extent of that benefit.* 

The question of the validity of city ordinances providing for the levy and 
collection of special assessments for street sprinkling involves an application 
of the foregoing considerations. The few cases that have arisen on this 
point are in decided conflict. A recent Michigan case holds invalid a 
statute expressly authorizing cities to levy such assessments, on the ground 
that there is no substantial special benefit to the property of the parties 
assessed.® Stevens v. City of Port Huron, 113 N. W. 291. The better 
view would seem to be that continued and regular street sprinkling does 
materially increase the enjoyment and hence the value of realty abutting 


1 Raleigh v. Peace, 110 N. C. 32. 
2 People v. Brooklyn, 4 N. Y. 419. 
8 See City of Denver v. Knowles, 17 Colo. 204; Boston v. B. & A. R. R. Co., 170 


ass. 95. 

4 te Piper, 32 Cal. 530. 

5 City Council of Augusta v. Murphey, 79 Ga. rot. 

6 Jn re Market St., 49 Cal. 546. See 21 Harv. L. REv. 277. 

7 City of Denver v. Knowles, supra. See 2 Cooley, Taxation, 3 ed., 1201. 

8 Hammett zv. Philadelphia, 65 Pa. St. 146. 

® Accord, Chicago v. Blair, 149 Ill. 310; N. Y. Life Ins. Co. v. Prest, 71 Fed. 815; 
Kansas City v. O’Connor, 82 Mo. App. 655. 
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on the sprinkled street, and that this is a special benefit for which special 
assessments may be lawfully levied, and on these grounds such assessments 
have been sustained in several states.’° 


LIABILITY OF PuBLIC AGENT FOR INJURY TO PROPERTY RIGHTS. — There 
is some confusion as to the extent to which a defendant entering into trans- 
actions in some special character may be held liable personally for claims 
arising out of such transactions. An interesting phase of this problem is 
seen in cases where damage is caused to third persons by a public agent 
acting under a statute enumerating a certain class of contracts on which he 
may sue and be sued, and an action not included in this enumeration is 
brought against the agent foraclaim based upon a transaction arising within 
the course of his employment. Of such a kind is a recent case in which a 
bankrupt had made payments to certain township trustees intending to 
prefer the township and the assignee in bankruptcy sought to recover these 
payments, although such a suit was not one of those enumerated in the 
statute authorizing the trustees to be sued. Painterv. Napoleon Township, 
156 Fed. 289 (Dist. Ct.. N. D. Oh.). The opinion of the court that he 
should recover such payments is correct, because the defendants were not 
entitled to priority under the National Bankruptcy Act, and a state statute 
cannot relieve from liability under a national act.? But the case suggests 
the more difficult question of the trustees’ liability when the statute restrict- 
ing it is not overridden by a national act — a situation that, in the case of a 
preference, can arise today only where the former statute is federal. 

If a private agent of a creditor knowingly receives a preference from a 
bankrupt, the assignee can recover it from the agent.® This is said to rest 
on the theory that where an agent receives money which the law prohibits 
him from taking, there is a sort of tortious misdealing with property to which 
the fact of the agency is no defense. It has been said, however, that a 
public agent is not liable for injuries to property rights,‘ in that, while he is 
acting as a public agent, his identity as an ordinary person is merged in his 
special character, and where the latter is created by statute, liability is re- 
stricted to the kind of actions enumerated in the statute. The answer to 
this reasoning is that the term agent, trustee, or public agent is descriptive 
and not inherent. A, public agent, is still A, individual. It is a fiction to 
say that while he is the former he is not the latter. If the agent’s negli- 
gent acts have caused loss to the plaintiff, or if he has received the plaintiff's 
property from another, knowing that his principal is being illegally favored 
and the plaintiff defrauded, he has injured the plaintiff, and should therefore 
make restitution.’ This principle is well brought out in a case where. the 
plaintiff paid a sum of money to the defendants, parish-officers, under an 
illegal contract to indemnify the parish against certain claims. The defend- 


10 Sears v. Boston, 173 Mass. 71; State v. Reis, 38 Minn. 371. 


1 A demurrer to the bill was sustained on other grounds. 

2 Jn re Debs, 158 U. S. 564, 579; U. S. Const., Art. VI. 

8 Larkin v. Hapgood, 56 Vt. 597 ; Perkins v. Smith, 1 Wils. 328. 

4 Jacobs v. Hamilton County, Fed. Cas. No. 7161; Feeholders of Sussex v. 
Strader, 18 N. J. L. 108. Cf Commissioners of Hamilton County v. Mighels, 7 Oh. 
St. 109. Contra, Mitchell v. Harmony, 13 How. (U. S.) 115; Head v. Porter, 48 Fed. 

1. And cf. May v. Board of Commissioners, 30 Fed. 250. 

5 Cf. Berghoff v. McDonald, 87 Ind. 549. Contra, Carey v. Bright, 58 Pa. St. 70. 
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ants went out of office and paid the money over to their successors. The 
claims against the parish were void, and the court allowed a recovery, hold- 
ing that the defendants could not shield themselves behind their official 
position.* The cases of a private agent and of a public agent not expressly 
relieved from liability should be governed by the same principle as to their 
_ liability in their individual capacity.” In the present case the statute might 
be interpreted as giving freedom from liability only in actions of contract 
not enumerated. It would still more clearly afford no protection from 
individual liability for tortious misdealing with the property of others. 


Tue Act OF AN ADMINISTRATIVE OFFICER AS ORIGINAL CORPORATE 
Action. — “A corporation can do nothing but by attorney.”* Such a 
declaration comes readily enough from lawyers who have the conception 
that a corporation is a metaphysical being created by law, with none of the 
attributes of personality except the power to hold property and to do busi- 
ness through agents. Under the pressure of modern analysis this fiction 
tends to yield to more rational ideas, and corporate action is perceived more 
truly as simple group action.? But even though the body of associates is itself 
looked upon as the corporation rather than as the guardian of a fictitious 
“legal being,” the fact remains that all corporate action which is not per- 
formed directly by the representative members of the group must be done 
through the medium of agents to whom the associates have given authority 
to act. Thus, under either theory as to the nature of'a corporation, admin- 
istrative officers can exercise only a delegated authority. A new theory of 
corporateness must be devised to meet a recent decision of the New Jersey 
Court of Errors and Appeals in which it was held that the execution of an 
affidavit by the vice-president of a corporation was corporate action Jer se 
and not per alium. American Soda Fountain Co. v. Stoleenbach, 68 Atl. 
1078.? 

For many centuries before the time’ of Lord Coke it was the habit of 
scholars to draw analogies between social institutions and the human body. 
As the “ body in Christ” and the “ body politic” were pictured with many 
fanciful details, so too was that lesser institution, the corporation. At one 
time this analogy found a place in English law. It was said that a body 
without a head is incomplete and cannot act.® If, therefore, the lands of a 
monastery which was temporarily without an abbot should be disseised by 
one who died before a new abbot was appointed, still the new abbot could 
enter on the heir of the disseisor, for the corporation was headless and there 
was no person who could make continual claim.* It was even held that a 
bond between the Mayor of Newcastle and the Mayor and Commonalty of 


6 Townson v. Wilson, 1 Camp. 396. The rule of in pari delicto was not enforced 
because the plaintiff was under duress at the time of the contract and payment. 
1 Cf. In re Johnson, 15 Ch. Div. 548. 


1 See 3 Comyns’s Digest, 405. 

2 See Freund, The Legal Nature of hes tase 7 et seg.; 1 Kyd, Law of Corpo- 
rations, 15, 16. Cf. Liverpool Ins. Co. v. Massachusetts, 10 Wall. (U. S.) 566. 

8 Bank of Toronto v. McDougall, 15 U. C. C. P. 475: 

* See 1 Pollock and Maitland, History of English Law, 489 ¢¢ seg.; Gierke, Political 
Theories of the Middle Ages, 22. 

5 See Carr, Corporations, 154, n. I. 

6 See Co. Lit. 263 4. 
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Newcastle was void because one cannot be bound to himself.’ It is easily 
conceivable that this emphasis upon the headship of the corporate body 
might have resulted in the conception that the title to the common property 
was vested in him and that his action should be corporate action Jer se. 
Few things are better settled in our law than that this is not the nature of 
the corporate organism, yet it is only on such a theory that the present 
decision can find support. ; 

When statutes provide that affidavits shall be made by one who hasa 
certain interest, his agent, or attorney, there seems to be no overpowering 
necessity that such an affidavit, when made by an agent, shall bear internal 
evidence of the agent’s authority. Nevertheless, it has been held that such 
an agent must in his affidavit allege his authority to act.° In general, how- 
ever, the courts have been satisfied by any words which indicate that the 
affiant acts as agent for the proper person.’° Since the implied authority 
of corporate administrative officers is usually broad enough to cover this 
situation,’ it would seem that a mere statement of his official position 
should fulfil the requirement of the courts.™* If, however, the affidavit of 
an agent must comply with certain specific requirements, it would seem 
that, unless our theory of corporations is to be remoulded along rather as- 
tonishing lines, the affidavit of the officer of a corporation must fulfil those 
conditions.’* 


RECENT CASES. 


ADMIRALTY — ToRTS — TEST OF JURISDICTION. — A steamer broke loose 
from her moorings and damaged a bridge. The bridge-owners filed a libel 
against the steamer in admiralty. edd, that the court has no jurisdiction of 
poe subject-matter. Cleveland, etc., R. R. Co. v. Cleveland S. S. Co., 208 U.S. 

16. 
. This case shows the disinclination of the Supreme Court to disturb its old 
rule that admiralty jurisdiction of a tort is to be determined by the locality of 
the consummation of the act. Zhe Plymouth, 3 Wall. (U. S.) 20. The rule, 
however, has been broken into to the extent that injury by a ship to a structure 
erected in aid of navigation, though affixed to the land, is within that jurisdiction. 
The Blackheath, 195 U. S. 361. That case might be distinguished in that the 
pe od was to a beacon, and beacons have from ancient times been subject to 
admiralty jurisdiction. Crosse v. Diggs, 1 Sid. 158. But in view of the early 
tendency to put a liberal construction on the constitutional grant of this juris- 
diction to the federal courts, and of the clearly sound policy of that tendency, 
the rule should be regarded as thus modified. See Zhe Vengeance, 3 Dall 
(U. S.) 297. The Admiralty Court Act, 1861, gives the English admiralty 


urisdiction over “any claim for damage done by any ship.” See The Swift, 
[1901] P, 168. The doctrine of continental Europe is equally broad. See 


7 Y. B., 21 Edw. IV, f 15, f 68., cited in 1 Pollock & Maitland, History of Eng. Law, 


2, N. 3 
4% Ses Duffie v. Black, 1 Pa. St. 388. ; 

® Miller v. Chicago, etc., Ry. Co., 58 Wis. 310. 

10 Smith v. Victorin, 54 Minn. 338; Wetherwax v. Paine, 2 Mich. 555. 

u v. Dalton, N. H. 295. But Mahone v. Manchester, etc., R. R. Co., 
111 Mass. 72. 

12 First Nat'l Bank v. Graham, 22 S. W. rror (Tex., Ct. App.). 

18 See New Brunswick, etc., Co. v. Baldwin, 14 N. J. L. 440; Shaft v. Phoenix Life 
Ins. Co., 67 N. Y. 544. 
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BENEDICT, ADM. PRAC., 3 ed., 91 ef seg. Since international uniformity is 
peculiarly desirable in admiralty matters, it is to be regretted that the court, with 
the wiser foreign rule before it, was bound by its old decisions. 


ALIENS — PREFERENCE GIVEN TO LOCAL CREDITORS BY STATE CouRTS. — 
A, a foreigner, brought a tort action against B, an insolvent foreigner in Wis- 
consin, at the same time garnisheeing B’s account in the X bank. After A 
had obtained judgment against B, C, a citizen of Wisconsin, sued B, and inter- 
vened in the garnishment process. Judgment was given for C. A appealed to 

the United States Supreme Court. He/d, that such discrimination by a state 
in favor of its citizens is a matter of state policy, and is not unconstitutional. 
Disconto Gesellschaft v. Umbreit, 208 U. S. 570. 

Before the National Bankruptcy Act many states ry uy a policy of dis- 
crimination against non-resident creditors in favor of their citizens. Thus, 
where a debtor made a voluntary assignment and owned property in another 
state, only citizens of that state could attach the property. Bacon v. Horne, 123 
Pa. St. 452; contra, Paine v. Lester, 44 Conn. 196; see 7 Harv. L. REv. 281. 
Nor could the assignee pursue his claims to the detriment of resident creditors. 
Hunt v. Columbian Ins. Co., 55 Me. 290. Since the constitutionality of this 
policy was upheld, @ fortiori discrimination against a foreigner would not be 
unconstitutional. This case was decided in the state court on the ground that, 
since the court could refuse to entertain a tort action between two foreigners, 
it would refuse to allow a foreign creditor to withdraw funds from the state 
when the claims of intervening domestic creditors were unsatisfied. Désconto 
Gesellschaft v. Umbreit, 127 Wis. 651. But the right of an alien to sue an 
alien for a foreign tort is a common law right and not within the discretion of 
the court. 1 WHART., ConF. OF L., 5,64. To limit this right seems a clear 
case of judicial legislation, but it is certainly not a discrimination within the 
Fourteenth Amendment. 


ARBITRATION AND AWARD — REVOCATION OF SUBMISSION TO ARBITRA- 
TION BY DEATH OF A Party. —A building contract contained a condition 
that any dispute between the parties as to the price to be paid for extras should 
be submitted to arbitration. A dispute having arisen, the submission was 
made a rule of court. Before final award was made one of the parties died. 
Held, that the proceedings can be continued by the personal representatives 
of the deceased. Jn the Matter of an Arbitration between Donovan and 
Burke, 42 Ir. L. T. 68 (Ire., K. B. D., Feb. 3, 1908). 

At common law a submission to arbitration was revocable at the will of either 
party at any time before the award was finally made. Green v. Pole, 6 Bing. 
443. This was so even when the submission was made a rule of court. Skee 
v. Coxon, 10 B. & C. 483. The arbitrator being only an agent, it was held 
that his authority, and hence the submission, was revoked by the death of one 
of the parties, unless there was in the submission an express clause to the 
contrary. Blundell v. Brettargh, 17 Ves. 232. The principal case is there- 
fore clearly opposed to the English common law under which it admittedly 
should have been decided. In England the matter is now largely covered by 
statutes which provide that after the appointment of an arbitrator, the death of 
either of the parties shall not operate as a revocation. See RUSSELL, ARBI- 
TRATION, 9 ed., 129, 131. Statutory provisions of this nature are common in 
the United States, but in the absence of statute the courts have followed the 
English common law doctrine that the submission is revoked by the death of 
either party. Gregory v. Boston Safe Deposit, etc., Co., 36 Fed. 408. 


BANKRUPTCY — DISCHARGE — OBTAINING MONEY BY FALSE STATEMENT 
IN WRITING. — The plaintiff obtained from the defendant a loan of money on 
the faith of a materially false statement in writing. § 14 5 (3) of the Bank- 
ruptcy Act of 1898 as amended in 1903 provides that a bankrupt “obtaining 
property on credit... ge a materially false statement in writing” shall be 
denied a discharge. He/d, that the plaintiff is not entitled to a discharge, 
In re Pfaffinger, 19 Am. B. Rep. 309 (C. C. A., Sixth Circ., Jan. 1908). 
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It is said that the words of a statute are to be taken in the sense in which 
they will be understood by that public in which they are to take effect. 
United States v. Isham, 17 Wall. (U. S.) 496. And as the phrase “obtaining 
property on credit ” does not ordinarily import to the commercial public a bor- 
rowing of money on time, it is argued that procuring cash by false statements 
is not cause for denying discharge. COLLIER, BANKRUPTCY, 6 ed., 198. But 
the law recognizes property in cash. And statutes defining the offense of ob- 
taining property by false pretenses do not distinguish property in cash from 
property in other forms. See State v. Rowley, 12 Conn. 1o1. Money, then, 
clearly comes within the terms of the Act. Also in other sections of the Act 
“ property” has been held to include money. See Pirie v. Chicago, etc., Co., 
182 U.S. 438. As nothing in the Act shows that the intention of Congress 
was to favor bankrupts who operate in cash, the present case must be supported. 
See /n re Dresser &* Co., 144 Fed. 318. 


BANKRUPTCY — POWERS AND DUTIES OF TRUSTEE — RECOVERY OF FRAU- 
DULENTLY TRANSFERRED PROPERTY.—A trustee in bankruptcy filed a bill 
in po d to have a fraudulent transfer from the bankrupt to the defendant 
set aside. The defendant pleaded in bar that the complainant, with full 
knowledge of the facts, had ratified the transfer by obtaining a judicial order 
requiring the bankrupt to turn over the balance of the amount received from 
the defendant for the transferred property and unaccounted for. edd, that 
the plea is a valid defense. Thomas v. Sugerman, 157 Fed. 669 (C. C.A., 
Second Circ.). 

The court relieson the doctrine of equitable estoppel, as found in cases of 
conversion, where a plaintiff, having first brought an action ex contractu, is 
held to have elected to pass title, so that he cannot thereafter recover for the 
conversion. TZerry v. Munger, 121 N. Y. 161. The analogy is specious 
rather than convincing. For the case does not seem to present an election by 
the trustee between inconsistent rights. On the contrary, he is but was 
out two statutory duties: the one, to collect property in the possession of the 
bankrupt; the other, to proceed against the bankrupt’s fraudulent grantees. 
Indeed, if he neglects the former, he may be liable in damages. Jn re 
Reinboth, 157 Fed 672; see 21 Harv. L. Rev. 441. A trustee’s authority 
under the Bankruptcy Act is closely restricted, and the sole provision for his 
passing title is under § 70 ¢, on a sale of bankrupt property. It scarcely seems 
within the spirit of the Act to argue that a trustee, by map epee a duty, 
has ratified the bankrupt’s fraudulent transfer and made a sale to the detriment 
of the creditors. 


* BANKRUPTCY — PREFERENCES — PAYMENT TO PUBLIC AGENT FOR HIS 
PRINCIPAL. — A bankrupt preferred a town, making the payment to the town- 
ship trustees, an office created by statute, and given power to sue and be sued 
on certain contracts. The trustees knew of the bankruptcy. edd, that they 
are liable to the bankrupt’s assignee. Painter v. Napoleon Township, 156 
Fed. 289 (Dist. Ct. N. D. Oh.). See NoTEs, p. 534. 


BANKRUPTCY — RIGHTS AND DUTIES OF BANKRUPT —EFFECT OF AD- 
JUDICATION ON TITLE TO BANKRUPT’S PROPERTY BEFORE APPOINTMENT 
OF TRUSTEE. — The plaintiff’s property was insured by the defendant com- 
pany. The policy contained a condition that the policy should become void if 
any change took place in interest, title, or possession. After the plaintiff had 
been adjudicated a bankrupt, but before the appointment of a trustee, the 
property was destroyed. He/d, that the policy has not become void. Gordon 
v. Mechanics’, etc., Ins. Co., 45 So. 384 (La.). See NOTES, p. 531. 


BILLS AND NoTES—FIcTITIOUS PAYEE — EFFECT OF DRAWER’S INTEN- 
TION. — The plaintiff, on the fraudulent representation of A, and to pay for 
shares of stock alleged to be for sale by B, drew a check payable to the order 
of B, who was ignorant of the transaction and had no such stock. A then in- 
dorsed the check, using the payee’s name, to the defendant bank, a dona fide 
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rchaser for value. The defendant collected the amount from the plaintiff’s 
Goan. which amount the plaintiff seeks to recover. AHe/d, that the defendant is 
not entitled to the proceeds of the check. orth and South Wales Bank v. 

Macbeth, 24 T. L. R. 397 (Eng., H. of L., March 5, bap 
is case in the Court of Appeal, see 21 Harv. L. REv. 


For a discussion of t 


CARRIERS — CONNECTING LINES — LIABILITY OF INITIAL CARRIER FOR 
INJURIES OCCURRING ON CONNECTING LINES. — The defendant accepted the 
plaintiff’s goods for transportation beyond its own line, receiving full payment 
and issuing a through bill of lading. The goods were injured while in the 
possession of a connecting carrier. He/d, that the defendant is liable. 
St. Louis, I. M. & S. Ry. Co. v. Randle, 107 S. W. 669 (Ark.). 

A carrier's liability for injuries not occurring on its own line arises ry by 
contract express or implied. Whether such a contract is to be implied from 
the circumstances of a particular shipment is — a question for the jury. 
Gray v. Jackson, 51 N. H. 9. The present case, however, follows the English 
rule that, as a matter of law, mere acceptance of the goods for carriage beyond 
the carrier’s line constitutes an implied contract of through carriage. In this 
country the greater distances and dangers, making the hardship to the carrier 
seem larger, apparently prevented its adoption generally; and, since the 
acceptance is yon py this rule is certainly too strict. Cf MWutting v. 
Conn. R. R., 1 Gray (Mass.) 502; Van Santvoord v. St. John, 6 Hill (N. Y.) 
157. Nevertheless the shipper’s difficulties, first in placing responsibility for a 
loss and then in suing in a distant state, demand that a through contract should 
be readily implied, especially as the carrier may to some extent limit his liability 
by express contract. Therefore the result in the present case, where a throug 
rate was made and a through bill of lading issued, each in itself strong evidence 
of a through contract, seems correct. FR. R. Co. v. Pratt, 22 Wall. (U. S.) 123. 


CoNnFLICT OF LAWS — OBLIGATIONS EX DELICTO — RECOVERY FOR CAR- 
RIER’S FAILURE TO DELIVER. — The plaintiff delivered goods to the defendant 
carrier in Kansas for transportation to Massachusetts. The goods were de- 
stroyed in Kansas under circumstances rendering the carrier liable. The plain- 
tiff sued in Missouri ex delicto for- failure to deliver, and by the law of the 
forum, if an action was barred by the statute of limitations in the state where it 
arose, no action would lie. Ae/d, that the right of action arose in Massachusetts 
and that the Kansas statute of limitations is inapplicable. Merritt Creamery 
Co. v. Atchison, T. & S. F. Ry. Co., 107 S. W. 462 (Mo., K. C. Ct. App.). 


It is generally recognized that a common carrier through whose fault goods _ 


are destroyed is subject to an action either ex contractu or ex delicto. Denman 
v. Chicago, etc., Co., 52 Neb. 140. If the suit is ex contractu, the validity of 
the contract and the extent of the carrier’s obligation should be governed b 

the lex loci contractus. See 10 Harv. L. Rev. 168. But if the contract is 
broken, the right to ——- is a cause of action arising at the place of per- 
formance, since it is there that the promisor breaks his contract. See 17 HARV. 
L. REv. 354. When sued in tort, however, the obligation of the carrier as 
wellas its breach is governed by the law of the place where the acts complained 
of occurred. Jndiana, etc., Co. v. Masterson, 16 Ind. App. 323: Had the 
plaintiff sued in contract for the breach, his cause of action would certainly have 
arisen in Massachusetts. Curtis v. Delaware, etc., Co.,74 N. Y. 116. But 
the defendant is under a duty, apart from contract, to deliver. Raphael v. 
Pickford, 5 M. & G. 551. The cause of action founded on a breach of this 
duty also arose in Massachusetts, and the present case is sound in so holding. 


CONSTITUTIONAL LAw — DUE PRocEss oF Law — CONSTITUTIONALITY OF 
STATUTE AUTHORIZING SERVICE BY PUBLICATION ON CORPORATIONS. — 
A domestic corporation was served by publication according to Virginia Code, 
1904, § 3225, which provides for publication of process once a week for 
four successive weeks in a newspaper, published in the state, in case no person 
who can be served for the corporation is in the county where suit is brought. 
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Held, that such service does not violate the federal Constitution. Ward 
Lumber Co. v. Henderson-White Mfg. Co., 59 S. E. 476 (Va.). 
For a discussion of the principles involved, see 21 HARV. L. REV. 453. 


CONSTITUTIONAL LAw—LOocaAL SELF-GOVERNMENT — STATE COMMIS- 
SIONER FOR THE ENFORCEMENT OF Liquor Laws. — A statute authorized the 
appointment of a commissioner who should have power to exercise all the 
powers of the prosecuting attorneys in their respective counties in the enforce- 
ment of the state liquor laws. e/d, that the functions essentially connected 
with officers named by the constitution can only be discharged by constitutional 
officers, and therefore this statute is unconstitutional. Ex parte Corliss, 114 
N. W. 962 (N. — 

Pox a discussion of the principles involved, see 15 Harv. L. Rev. 848; 13 
44l. 


CONSTITUTIONAL LAW — POWER OF THE JUDICIARY — FEDERAL CouRT 
ENJOINING STATE ATTORNEY-GENERAL FROM ENFORCING A STATE STAT- 
UTE. — The legislature of Minnesota fixed rates for the railroads of the state, 
and prescribed heavy penalties for each deviation therefrom. The federal 
circuit court enjoined the state attorney-general from proceeding under these 
statutes pending the decision of their constitutionality. He disobeyed the in- 
junction, and the circuit court committed him for contempt. Alle ing that, 

ecause of the Eleventh Amendment, the court was without jurisdiction, he 
instituted habeas corpus proceedings in the Supreme Court. He/d, that, irre- 
spective of the sufficiency of the rates, the statutes are unconstitutional, and the 
court has jurisdiction to enjoin the attorney-general from enforcing them. Zr 
parte Young, U.S. Sup. Ct., March 23, 1908. See NOTES, p. 527. 


CONTRACTS — CONSTRUCTION — EXCEPTION OF HOLIDAYS FROM TIME 
ALLOWED BY CHARTER-PARTY FOR LOADING VESSEL. — By the terms of a 
charter-party the plaintiffs were to load the defendant’s vessel “in seven 
weather working days (Sundays and holidays excepted).” For every day 
saved the plaintiffs were to be paid despatch money ; for every day in excess 
they were to pay demurrage. They loaded the vessel in seven days, the work 
being continued through two holidays, and sued for despatch money for the two 
days saved. Held, that the plaintiffs can recover. Velson & Sons, Lid., v. 
Nelson Line, Liverpool, Ltd., 24 T. L. R. 315 (Eng., H. of L., Feb. 6, 1908). 

This decision reverses that of the lower court, criticized in 21 Harv. L. 
REv. 217. 


CORPORATIONS —ACQUISITION OF MEMBERSHIP — ASSESSMENTS FOR PRE- 
LIMINARY EXPENSES. — The plaintiff, receiver for a corporation, sued the de- 
fendant on an assessment. Held, that so far as the assessment is to pay 
expenses of organization the defendant is liable, even if the entire capital has 
not been subscribed. Myers v. Sturges, 123 N. Y. App. Div.,470. 

It is undoubted law that in the absence of special provisions a corporation 
cannot recover the full amount on subscriptions to its stock unless the entire 
capital has been subscribed. Peoria and Rock Island Ry. v. Preston, 35 la. 
115. In establishing a different rule for assessments to cover the preliminary 
expenses, the court relied on an earlier case which reached the same result, 
but in that case special provisions in the charter of the corporation were par- 
ticularly noticed and seem sufficient to distinguish it from the present case. 
Salem Mill Dam Corp. v. Ropes, 6 Pick. (Mass.) 23; see also Anvil Mining 
Co. v. Sherman, 74 Wis. 226. In principle, the reasons upon which the 
general rule is based seem equally pertinent here. If a subscriber does not 
contract to pay the full price until all the stock is taken, it appears unwarranted 
to assume that he agrees to become liable for the preliminary expenses at an 
earlier time. The question turns solely on the proper construction of his 
promise, and he no more contemplates becoming liable for one kind of ex- 
penditure than for another. 
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CORPORATIONS — NATURE OF THE CORPORATION — CORPORATE ACTION 
PER SE THROUGH THE MEDIUM OF ADMINISTRATIVE OFFICER. —A statute 
provided that chattel mortgages should have annexed an affidavit of considera- 
tion made by the holder of the mortgage, his agent, or attorney. The affidavit 
annexed to a mortgage taken by a corporation recited that the affiant was vice- 
president of the corporate mortgagee. e/d, that the affidavit need not contain 
arecital that the affiant is an agent, because the act of the administrative officer 
was the act of the corporate mortgagee per se. American Soda Fountain Co. 
v. Stolzenbach, 68 Atl. 1078 (N. J., Ct. Er. and App.). See Notes, p. 535. 


DAMAGES — CONSEQUENTIAL DAMAGES — MENTAL ANGUISH RESULTING 
FROM EXCLU6ION FROM DANCE HALL. —The plaintiff, attired in‘the uniform 
of a non-commissioned officer in the navy, was refused admission to the defend- 
ant’s dance hall on a ticket ip by him while in civilian dress. He/d, that 
the plaintiff may recover only the price of the ticket. Buenzle v. Newport 
Amusement Ass'n, 68 Atl. 721 (R. 1.). 

A theatre ticket is a revocable license ; but if it is wrongfully revoked an 
action for breach of contract is maintainable. Burton v. Scherpf, 1 Allen 
(Mass.) 133. The ordinary rule limits recovery for breach of contract to those 
damages within the contemplation of the parties on entering the agreement. 
Hadley v. Baxendale, 9 Exch. 341; see 12 Harv. L. REv. 423. Although 
pecuniary loss only is contemplated as the result of a breach of most contracts, 
nevertheless, where it is clear that a breach of contract will result in mental 
anguish, such anguish is made the basis of further damages. For example, in 
an action for breach of contract to carry, damages were allowed for humiliation 
attending ejectment from an excursion steamer. Coppin v. Braithwaite, 8 Jur. 
875. Similarly, damages have been recovered for mental anguish resulting 
from breach of contract to furnish a trousseau on the agreed day, and to preserve 
the remains of a plaintiffs child until interment. Lewis v. Holmes, 109 La. 
1030; Renthan v. Wright, 125 Ind. 536. Since humiliation might reasonably 
have been coshenehiad. as a consequence of refusal to perform the present con- 
tract, in the absence of fraud on the plaintiff’s part, the court’s limitation on the 
verdict seems insupportable. See 1 Harv. L. REv. 17, 21. 


EXTRADITION — INTERSTATE EXTRADITION UNDER U. S. CONSTITUTION 
— WHAT CONSTITUTES A FUGITIVE FROM JUSTICE. — The plaintiff, while in 
Rhode Island, was indicted for a crime committed in New York. Upon demand 
Rhode Island delivered him up to the New York authorities. When he was 
arraigned, the district attorney moved to dismiss the indictment for failure of 
evidence. The motion was granted, and the plaintiff returned to Rhode Island 
without objection from the authorities. He was again indicted in New York for 
this crime, and upon demand the Governor of Rhode Island had him arrested for 
extradition. He sued out a writ of habeas corpus. Held, that the plaintiff’s 
discharge from custody be refused. Bassing v. Cady, 208 U. S. 386. 

This is the first time this point has arisen. The Supreme Court refused to 
limit further the class of persons falling within the interstate extradition pro- 
visions in the United States Constitution and statutes. See 12 HARV. L. REv. 
5323 21 224. 


ILLEGAL CONTRACTS — CONTRACTS COLLATERALLY RELATED TO SOME- 
THING ILLEGAL— CONTRACT OBTAINED BY BRIBERY OF AN AGENT.—A 
statute made it a crime to give an agent a bonus to influence his conduct in his 
employment. The plaintiff gave such a bonus to the defendant’s agent, induc- 
ing the agent to give him a contract for the sale of goods to the defendant. 
Having fully performed, the plaintiff brought suit for the purchase price. He/d, 
that he cannot recover. Sirkin v. Fourteenth Street Store, 38 N. Y. L. J. 2193 
(N. Y. App. Div., Feb., 1908). 

The agreement between the agent and the plaintiff would be illegal even in the 
absence of a statute. Holcomb v. Weaver, 136 Mass. 265... But the contract 
sued on is an independent contract with a different party. Though the means of 
procuring it are criminal, neither the consideration nor the purpose of the new 
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contract is illegal. The corrupt agreement with the agent would seem to be 
merely collateral to the main contract, and not so closely connected with it as to 
render it illegal. City of Findlay v. Pertz, 66 Fed. 427. The better view 
would hold the contract valid but voidable at the option of the defendant, as in 
cases of fraud. The defendant may then rescind the contract, return the goods 
and sue in tort for any any og he has suffered. Young v. Hughes, 32 N. J. 
Eq. 372. Or he may affirm the contract and claim the bonus, from the agent 
if 1t has been paid over to him; if not, from the plaintiff. Grant v. The Gold, 
etc., Syndicate, [1900] 1 Q. B. 233. To allow the defendant to keep the goods 
and to pay nothing for them seems erroneous. 


INJUNCTIONS — NATURE AND SCOPE OF REMEDY — STREET RAILWAY EN- 
JOINED FROM DECREASING ITS SERVICE. — The defendant railway threatened 
to decrease the number of cars on one of its lines from one every ten minutes 
to one every twenty minutes. The attorney-general applied for a decree en- 
joining it from running a smaller number of cars than at present. The lower 
court granted a permanent injunction. He/d, that the injunction is proper. 
Territory of Hawaii v. Honolulu Rapid Transit & Land Co., Sup. Ct. of Hawaii, 
Jan. 20, 1908. 

It may be taken as an elementary principle that a should not intervene 
except in the absence of an adequate remedy at law. It would seem that the 
court should be especially careful in a case like this because of the hesitation 
which is usually felt over granting a mandatory injunction. See 12 Harv. L. 
REV. 95. Further, it is submitted that there is an adequate remedy by manda- 
mus. The facts in this case appeared to the court to show clearly that it was 
the statutory duty of the railroad to maintain the more frequent service. It is 
no objection that the statute does not order a specific number of cars, so long as 
the duty is clear and the railway fails to perform it. MM/andamus has been fre- 

uently granted in analogous cases. Judtanav. L. E. & W. Ry., 83 Fed. 284; 
cople v. Troy & Boston Ry.,37 How. Pr. .(N. Y.) 427. Since the duty is 
owed to the public, suit may properly be brought by the attorney-general in 
their behalf. Florida v. Johnson, 30 Fla. 433. It would seem, therefore, that 


this is not a proper case for an injunction, negative in form but mandatory in 
substance. 


INSURANCE — DEFENSES OF INSURER — EXECUTION OF INSURED FOR 
Crime. — A insured his life with the defendant company under a policy which 
contained no provision against death at the hands of justice. He committed 
a murder, and was convicted and executed therefor. His executor sought to 
recover on the policy. e/d, that he can recover. Collins v. Metropolitan 
Life Ins. Co., 83 N. E. 542 (Ill.). See NorTes, p. 530. 


INTERSTATE COMMERCE — ELKINS ACT — RECEIVING ILLEGAL CONCES- 
SIONS FROM PUBLISHED RATES A CONTINUING CRIME.— The defendant 
carrier’s contract with the defendant shipper called for transportation at rates 
which necessitated concessions, owing to a subsequent change in the published 
rates. The concessions were obtained and the goods delivered to the carrier 
in Kansas. The prosecution was instituted in a district of Missouri through 
which the goods were transported. He/d, that the concessions so granted were 
a violation of the Elkins Act, and that the court has jurisdiction, since receiving 
a is a continuing act. Armour Packing Co. v. United States, 
2 . S. 56. 

“For a dlistuden of this case in the lower court, see 21 Harv. L. REv. 135. 


LIMITATION OF ACTIONS — ACCRUAL OF ACTION — ACTION BY OWNER 
OF FUTURE INTEREST IN PERSONALTY. — The defendant bank assisted the 
owner of a life interest in several of its shares to sell the shares outright. 
Held, that the statute of limitations began to run against the owner of the 
from the date of the sale. Yeager v. Bank of Kentucky, 106 
S. W. 

A mere eenpeanet on land cannot be sued by.the remainderman and conse- 
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quently cannot acquire a prescriptive title to the remainder. Jeffries v. Butler, 
108 Ky. 531. But against any one causing actual damage to an expectant 
estate an action lies, and it suit is not brought within the statutory period, a 
prescriptive right may be acquired. See Metropolitan Ass'n v. Petch, 5 C. B. 
(N. S.) 504; Heilborn v. Water Ditch Co.,75 Cal.117. If the property is per- 
sonalty, the statutory period does not begin to run against a future interest in 
favor of a stranger in possession until the termination of the life interest, since 
until that time the owner of the future interest has no cause of action. Clark- 
son v. Booth, 17 Grat. (Va.) 490. In the present case, the action not — 
against an adverse possessor but against one who aided in the conversion o 

the entire property, the period of limitation is properly computed from the date 
of the act. It is impossible to select as the starting-point the termination of 
the life interest, because the conversion is an immediate wrong to the owner of 
the future interest. If the defendant is to be liable at all, the right of action 
must accrue at the time of the sale. 


LIMITATION OF ACTIONS— NATURE AND CONSTRUCTION OF STATUTE — 
APPLICATION TO REVERSIONER OF STATUTE BARRING ACTION FOR PROPERTY 
SOLD BY ADMINISTRATOR. — The defendant went into possession of land under 
a conveyance of the dower interest of the deceased’s widow. Later he bought 
in the reversion at a void administrator’s sale. A statute provided that all 
actions for the recovery of property bought at an administrator’s sale should 
be barred one year after the sale. edd, that the reversioner is barred one year 
after the death of the widow. Jordan v. Bobbitt, 45 So. 311 (Miss.). 

Ordinarily a statute of limitations begins to run not from the time the acts 
complained of occurred, but from the time a cause of action became vested ; 
for the wording of the statute usually necessitates such construction. Andrews 
v. Hartford, etc., Co., 34 Conn. §7. In the present case the statute, by express 
provisions, is to run from the date of sale, and such statutes are mead: strictly 
construed. Jones v. Billstein, 28 Wis. 221. But, as the court admits, it would 
be unreasonable to bar the plaintiff before his cause of action arose, and indeed 
such a construction would render the statute unconstitutional. See Price v. 
Hopkin, 13 Mich. 318. It would seem that inasmuch as the statute runs from 
the date of the sale, it was enacted to cut off within one year all causes of action 
then existing. But, since it cannot cut off the plaintiff’s right at that time, it is 
a strained construction to make it run against him from the death of the life 
tenant. It would therefore seem that the general.statute of limitations should 
apply. Kessinger v. Wilson, 53 Ark. 400. 


MUNICIPAL CORPORATIONS — LIABILITY FOR TORTS — PERMITTING FIRE- 
WORKS IN STREET. — The defendant city issued a permit to a political club 
to give an exhibition of fireworks in the streets. At such an exhibition on a 
wide street, a mortar used for throwing bombs accidentally exploded, injuring 
the plaintiff, a voluntary spectator. //e/d, that the verdict and judgment for 
the defendant are affirmed, since the facts do not show a nuisance as a matter 
of law. Melker v. City of New York, 190.N. Y. 481. 

This case confines an earlier New York decision, which held that the dis- 
charge of fireworks in the streets of a large city constituted a nuisance as a 
matter of law, to its particular facts. See md v. City of Brooklyn, 139 N. Y. 
6. The present case is clearly right in holding that whether a given act isa 
nuisance ~on upon all the circumstances under which the act is committed. 
The court, however, assumes, and it seems to be law in New York, that if this 
exhibition was a nuisance the defendant would necessarily be liable to any one 
who was hurt by it. Landau v. City of New York, 180 N. Y. 48. The onl 

ound upon which the defendant can be held liable in this case is that it 
neglected its duty to use due care to keep its streets reasonably free from ob- 
structions and nuisances. But in order to recover for negligence, the plaintiff 


must show that there was a duty owing to him. O'Donnell v. Providence & 


Worcester Ry.,6 R. 1. 211. It is at least doubtful if a city owes such a duty to 
persons who are present merely as spectators of the alleged nuisance and not 
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as users of the highway in the ordinary manner. Richards v. Inhabitants of 
Enfield, 13 Gray (Mass.) 344. 


NUISANCE — WHAT CONSTITUTES A NUISANCE — OBSTRUCTION OF 
QuasiI-PuBLic Dock. — A dock owned by a corporation, but by statute open 
to all persons on payment of the dock rates, was negligently damaged by the 
defendant so that it had to be closed for repairs. ‘The plaintiff sought to recover 
for delay resulting from his being unable to dock his ship and to load his cargo. 
Held, that the plaintiff cannot recover. Anglo-Algerian S. S. Co.v. Houlder 
Line, [1908] 1 K. B. 659. 

it is settled that an individual can recover for the direct, particular damages 
he suffers from unlawful obstruction of a highway. Rose v. Miles, 4 M. & S. 
101. Though there is some conflict as to how direct the damages must be, to 
give ground for an action, if obstructing the dock were considered equivalent 
to obstructing a highway, the damage was probably sufficiently direct to warrant 
a recovery in the present case. Brick Mfg. Co.v. D. L.& W.R.,51 N. J. L. 
56; of. Willard v. Cambridge, 3 Allen (Mass.) 574; see 19 Harv. L. REv. 
540. The plaintiff’s statutory right to use the dock on payment of the dock 
rates might seem as worthy of protection as his right to use a highway. The 
court seems warranted, however, in not applying the principles applicable to 
cases of public nuisance, since the courts A to restrict the limits of liability 
in such cases. Wallard v. Cambridge, supra. Moreover the position of the 
dock company closely resembles that of a common carrier, and it has been held 
that a brakeman injured by a bridge so negligently built that it obstructed a 
railroad’s right of way cannot recover from the construction company. S¢one- 
back v. Thomas [ron Co., 4 Atl. 721 (Pa.). 


PATENTS — INFRINGEMENT — EXPIRATION OF PATENT AS AFFECTING 
REMEDY IN Equity. — A bill was filed thirteen days before the expiration of 
a patent to restrain its infringement and secure an accounting. The defendant 
had two months in which to enter an appearance. He/d, that the bill is dis- 
missed, since an injunction is not the real object of the suit. Dzamond Stone- 
0. of N. Y.v. Seus, 38 N.Y. L. J. 2469 (Circ. Ct.,S.D. N. Y., 

ar. 1908). 

A prayer for an injunction is ordinarily essential in order that equity may 
entertain a bill for the infringement of a patent. Root v. Railway Co., 105 
U.S. 189. And an injunction is not granted after the patentee’s license has 
expired. Campbell v. Ward, 12 Fed. 150; but cf XW. etc., Co. v. Magowan, 
27 Fed. 111. But a bill will not be dismissed because the patent expired be- 
tween the beginning and the termination of the suit, for equity retains jurisdic- 
tion to complete the patentee’s remedy in one proceeding. Beedle v. Bennett, 
122 U. S. 71. The prayer for an injunction cannot, however, be used as a pre- 
text to secure such an equitable settlement when the legal remedy is adequate. 
McDonald v. Miller, 84 Fed. 344. Nor will equity assume jurisdiction when 
the patent runs out so soon that an injunction, although honestly desired, cannot 
be granted before the patent expires. Bragg Mfy. Co. v. Hartford, 56 Fed. 
292. Ifthe patentee delays until the expiration of his right is at hand, his good 
faith becomes questionable, and, although an injunction can be had before the 
patent expires, assumption of jurisdiction is in the discretion of the court. 


POLICE POWER — REGULATION OF BUSINESS AND OCCUPATIONS — TEN- 
Hour LAW FOR WOMEN IN FACTORIES.— An Oregon statute provided that 
no female should be employed in any mechanical eotabitehanent, or factory, or 
laundry more than ten hours during any one day. edd, that the statute is 
constitutional. Muller v. Oregon, 208 U. S. 412. 

For a discussion of the principles involved, see 20 Harv. L. Rev. 653. See 
also supra, p. 495 et seq. 


QuasI-CONTRACTS — RIGHT AND OBLIGATIONS OF PARTIES IN DEFAULT 
UNDER CONTRACT — RECOVERY BY PLAINTIFF IN DEFAULT FOR SERVICES 
RENDERED. — The plaintiff abandoned a contract of service which was unen- 
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forceable under the statute of frauds, and sued on a guantum meruit for the 
value of services rendered. He/d, that the plaintiff cannot recover. Collins v. 
Smith, 44 Can. L. J. 163 (Ont., Div. Ct., Feb. 3, 1908). 

It is generally held that one who abandons a contract cannot recover for a 
part performance of it. Hapgood v. Shaw, 105 Mass. 276. But, by the weight 
of authority, a plaintiff in default may recover for services rendered under an 
oral contract unenforceable by reason of the statute of frauds. Bentley v. 
Smith, 59 S. E. 720 (Ga.); contra, Swanzee v. Moore, 22 Ill. 63. The reason 
usually given is that the defendant should not be allowed to set up the void 
contract as a defense. King v. Welcome, 5 Gray (Mass.) 41. This position, © 
however, seems inconsistent with the plaintiff’s privilege of setting up the con- 
tract to raise an implied promise for his guantum meruit, and with the effect 

iven to the contract in fixing his damages. If recovery is allowed, it would seem 
tter to put it on the ground that the defendant would be unjustly enriched 
by being allowed to retain the benefit of the plaintiff’s services without paying 
for them. Accordingly any damages caused by the plaintiff’s failure to fully 
perform should be deducted from the amount allowed for his services. Fudler 
v. Rice, 52 Mich. 435. 


RECEIVERS — LIABILITY FOR RECEIVERSHIP ExPeENsES, — The plaintiff 
brought suit for the foreclosure and sale of the property of a quasi-public cor- 
poration. Upon the plaintiff's application a receiver was appointed pending 
final judgment in the suit. After a decree establishing the plaintiffs rights it 
was found that the assets of the corporation were insufficient to pay the expenses 
of the receivership. Ae/d, that the plaintiff is not personally liable for the de- 
ficiency. Atlantic Trust Co. v. Chapman, 208 U.S. 360. See NOTES, p. 529. 


SOVEREIGNS — ACTION BY TRUSTEE PROCESS AGAINST RAILWAY OWNED 
BY FOREIGN SOVEREIGN. — The plaintiff brought suit for a tort by trustee 
process in Massachusetts against an unincorporated railway in Canada owned by 
the Crown. edd, that the court has no jurisdiction. Mason v. /ntercolonial 
ky. of Canada, 83 N. E. 876 (Mass.). 

The court considered the case as if it were a suit against a foreign sovereign. 
A similar case was discussed in 17 Harv. L. REV. 270, 348. 


STATUTES — INTERPRETATION — EFFECT OF SPECIAL SAVING CLAUSE 
ON GENERAL SAVING STATUTE. — The defendant was convicted of paying 
rebates in violation of the first section of the Elkins Act which had been super- 
seded by the Hepburn Act. The offenses were committed prior to the enact- 
ment of the latter. The Hepburn Act expressly repeals all statutes or parts of 
statutes in conflict with its provisions. It contains an express saving clause 
mentioning only pending causes, and providing that such causes “shall be 
prosecuted to conclusion in the manner heretofore provided by law.” § 13 of 
the United States Revised Statutes provides that “the repeal of any statute 
shall not have the effect to release any penalty incurred under such statute 
unless the repealing act shall so expressly provide.” e/a, that the conviction 
is valid. Great Northern Ry. Co. v. United States, 208 U.S. 452. 

For a discussion of a previous decision reaching the same result, see 20 
Harv. L, REv. 502. 


SURETYSHIP — SURETY’S RIGHT OF SUBROGATION — SUBROGATION TO 
RIGHTS OF PRINCIPAL. — The B Company became surety on the statutory 
bond given by A, a contractor on government work, for the performance of the 
contract and the payment of laborers and materialmen. A completed the 
work, but B had to pay to laborers more than the amount due to the con- 
tractor and retained by the government under the contract. He/d, that B is 
entitled to the fund retained by the government. Henningsen v. U. S. Fidelity 
and Guaranty Co., 208 U.S. 404. 

It is fundamental in the law of suretyship that a surety discharging the 
obligation of his principal is subrogated to the rights of the creditor against the 
principal. And-the surety has also the right, equally well recognized but not 
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so frequently used, to be subrogated to all rights of the principal against any 
one else to be reimbursed for expenditures arising out of the transaction. 
Bushong v. Taylor, 82 Mo. 660; Heart v. Bryan, 2 Dev. Eq. (N.C.) 147. In 
the present case the situation is somewhat unusual in that one bond creates two 
entirely distinct suretyships. The surety is bound to the government for the 
completion of the work by the contractor and is bound to the laborers and 
materialmen for the payment of their claims by the contractor. United States 
v. National Security Co., 92 Fed. 549. Consequently the surety, when it dis- 
charges the claim of the laborers, is entitled to be subrogated to the fund 
retained by the government, since, up to the amount of that fund, the burden 
should ultimately be borne by the government and not by the contractor. The 
surety is also entitled to exoneration from that fund. Richards Brick Co.v. 
Rothwell, 18 D. C. App. 516. 


TAXATION — PARTICULAR FORMS OF TAXATION — SPECIAL ASSESSMENTS 
FOR SPRINKLING STREETS. — Under a statute authorizing cities to provide by 
ordinance for the sprinkling of streets and to levy and collect special assess- 
ments therefor, the defendant city ordered an assessment for such a purpose. 
The abutting owners brought a bill in equity to have the assessment set aside. 
Held, that the statute authorizing the assessment is invalid. Stephens v. City 
of Port Huron, 113 N. W. 291 (Mich.). See NOTES, p. 533. 


Trusts— Cestul’s INTEREST IN RES — RIGHT TO Excess OF INTEREST 
OBTAINED BY BREACH OF TRUST AS BETWEEN TENANT FOR LIFE AND 
REMAINDERMAN. — The drustee of a settlement, invested in three per cent 
consols, sold the consols and used the proceeds in an unauthorized invest- 
ment which yielded five per cent interest. After a number of years the 
trustee replaced in consols the amount he had withdrawn. The plaintiff, the 
remainderman under the settlement, claimed that the excess of interest ob- 
tained by the breach of trust should be added to the capital. He/d, that the 
plaintiff is not entitled to the excess of interest. S/ade v. Chaine, [1908] 1 Ch. 
522. 
The case follows two English cases, apparently the only decisions on the 
point. Stroud v. Gwyer, 28 Beav. 130; see /a re Appleby, [1903] 1 Ch. 565. 
An early English case, however, seems irreconcilable in principle, in holding 
that when a trustee, in breach of his duty, failed to convert funds into au- 
thorized securities, but left them in a loan bearing ten per cent interest, the 
life beneficiary was not entitled to the actual interest that the money yielded. 


| Dimes v. Scott, 4 Russ. 195; see also Hill v. Hill, 45 L. T. Rep. 126. Aside 


from an approval of this latter decision, the precise point does not seem to. 
have arisen in this country. See /u re Lasak’s Estate,20 N. Y. Supp. 74. 
It seems settled that when trust funds are invested in bonds which depreciate 
in value, such deductions should be made from the income of the life benefi- 
ciary as will make the capital of the trust fund whole when the bonds mature. 
New York, etc., Co. v. Baker, 165 N. Y. 484. If, to keep the corpus undi- 
minished, the life beneficiary is to suffer, it would seem fair that he should 
receive such windfalls as may arise from excess in interest so long, at least, 
as the remainderman is uninjured. 


UNFAIR COMPETITION — CONSPIRACY — NECESSITY OF INTENT TO INJURE 
PLAINTIFF. — Certain elevator owners, under an agreement to regulate compe- 
tition in the grain business, combined with certain railroads to discriminate 
against non-members of the combination. The plaintiff sued for damages from 
resulting discrimination. He/d, that the parties to the combination may avoid 
liability for conspiracy by proving that they entered the agreement in the belief 
that the plaintiff would become a member. Kellogg v. Sowerby, 190 N. Y. 370. 

The intent is a vital element in a conspiracy. Eppy, COMBINATIONS, § 369. 
But this simply means that a combination is not illegal unless its object or the 
intended means of attaining it are improper. Cf. O’Callaghan v. Cronan, 121 
Mass: 114; Zalbot v. Cains, 5 Met. (Mass.) 520. The present case, however, 
before imposing civil liability, requires proof that the confederacy was, from its 
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inception, intended to attack the specific party suing. The gist of civil recovery 
is damage, the conspiracy usually being important only to give additional rights 
against persons who, though inactive, nevertheless participated in the common 
design. Hutchins v. Hutchins,7 Hill (N. Y.) 104; Robertson v. Parks, 76 
Md. 118. So the plaintiff may fail to prove the conspiracy, yet recover nst 
any defendants who actually caused the injury. Doremus v. Hennessy, 62 Ill. 
App. 39. On this principle the present plaintiff should have recovered at 
least from those who discriminated. But under the New York statute, this 
combination is a criminal conspiracy. N. Y. PENAL CODE, § 168, subd. 6; 
People v. Sheldon, 139 N.Y. 251. When an injury has been caused by the 
carrying out of criminal designs, it should be no excuse that the acts originated 
from another purpose. The principal case, therefore, seems wrong in giving 
heed to the specific intent where an illegal combination was the proximate cause 
of the injury. | 


WITNESSES — COMPETENCY — COMPETENCY OF WITNESS CONVICTED IN 
ANOTHER STATE TO TeEsTIFY. — A Missouri statute declared that persons 
. convicted of certain specified crimes should be incompetent to be sworn as wit- 

nesses. Ina aeal suit a witness convicted of such a crime in Indiana tes- 
tified under objection. He/d, that his testimony was properly admitted in 
Missouri. State v. Landrum, 106 S. W. 1111 (Mo., K. C. Ct. p Rosy 

The civil law regarded infamy as a status governed by the law of the con- 
vict’s domicile. 2 BOULLENOIS, obs. 32. This view, with its incident of in- 
capacity to testify elsewhere, was not adopted by the common law. Story, 
ConF. OF L., 8 ed., §§ 91,92. Nor does the constitutional requirement that 
judgments of the several states be given full faith and credit give rise to an 
extraterritorial incapacity; it refers only to the conclusiveness of the fact for 
which a judgment stands. Com. v. Green,17 Mass. 515. The question then is, 
does the local law of a state render one convicted in another state incompetent 
to testify? It has been held that it does, provided the other state’s law corre- 
sponds with that of the former. Chase v. Blodgett, 1o N. H.22. But the better 
of the scanty authority, either at common law or under statutes substantially 
declaratory, gives no effect at home to foreign convictions, whatever their effect 
there. Szms v. Sims,'75 N.Y. 466; contra, State v. Candler, 3 Hawks (N. C.) 
393. This result is justified in view of the varying attitudes of different states 
toward the same crimes, and the possible untrustworthiness of one convicted 
of crime abroad is sufficiently guarded against by admitting the fact of convic- 
tion on the question of his credibility. 


BOOKS AND PERIODICALS. 
I, LEADING LEGAL ARTICLES. 


GOVERNMENTAL POWERS OF THE PRESIDENT OVER NEWLY ACQUIRED 
TERRITORY. — By the treaty of Feb. 26, 1904, with the Republic of Panama 
the United States acquired in perpetuity the use of a strip of land ten miles 
wide, running across the isthmus, which is commonly known as the Canal Zone. 
The Fifty-eighth Congress, then in session, voted by a resolution of April 28, 
1904, that until the expiration of that session, or unless provision for a temporary 
gevocoment should be sooner made, all powers of government should be vested. 
n the President, or in such persons as he should appoint. The Sixtieth Con- 
gress is now in-session. On March 19th Representative Harrison of New York 
said that since the expiration of the Fifty-eighth Congress no further provision 
had been made for the government of,the Canal Zone; that since that time the 
President had had authority to act only as the executive of a de facto govern- 
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ment, but that he had been acting ina legislative capacity, “ays among other 
laws those establishing trial by jury, regulating marriage, and defining crimes. 
While not criticizing adversely any specific law, Mr. Harrison declared that 
such legislative action by the President was unconstitutional ; that in the acquisi- 
tion of all other territory former Presidents had acted in a legislative capacity 
only by virtue of their being at the head of a temporary military government ; 
that in the Canal Zone there was no ——- government and no necessity for 
one. Accordingly Mr. Harrison presented a resolution, which was adopted, 
asking the President to show by what authority he had acted. 

The power of the United States to acquire new territory, and to govern such 
territory otherwise than as a state, is undisputed.? It has been a fundamental 
theory of English law that the temporary power of government of newly ac- 
quired territory is in the executive until this power is assumed by Parliament or 
relinquished to the inhabitants of the territory.2 Such seems to be the law 
in this country, subject to constitutional limitations which are binding on Con- 
gress as well as on the President ; for there must be some government over such 
territory, and until Congress assumes control this implied power must neces- 
sarily rest in the executive as such. Thus, though the governments instituted 
under executive authority by General Kearney in New Mexico, and Admiral 
Stockton in California, were called military governments by Mr. Harrison, they 
were not soin fact. For example, in California, on the conclusion of the treaty 
with Mexico, the President abolished the military duties and established the 
usual customs duties, and the validity of such legislation up to the time that 
Congress took charge of the customs was upheld by the Supreme Court.5 It 
seems fair, therefore, to conclude in the present case that if Congress had not, 
by the Act of April 28, 1904, given the President power to govern the Canal 
Zone for a year, he would have been justified in his exercise of governmental 
functions. 

The question remains as to the effect of that Act. It has been contended 
that the Act was merely declaratory of the already existing powers of the Presi- 
dent ; that this is an example of the abundant caution of Congress, which often 
confirms acts which need no confirmation, and declares to exist rights alread 
existing. Under such construction this Act would be simply nugatory. 
second view is that the Act merely authorized the President to delegate his 
powers toa commission so that at the end of the Fifty-eighth Congress he could 
no longer make any such delegation, but retained all governmental power in 
rene In this light, too, the Act would have no effect upon the President’s 
power to govern without acommission. A third construction already suggested 
is that Congress assumed the power and delegated it to the President for a 
specific period only. If thereby Congress is considered to have assumed con- 
trol of territory for a year, after that year and until Congress resumes control, 
the President can exercise the governmental power, for the same reasons of 


_ policy as in the former case where Congress has not yet taken control of newly 


acquired territory. But if this construction should be said to mean that Congress 
permanently took control and decided for a year to exercise its control through 
the President, and after that time made no provision by which he could act for 
it anc did not-act itself, then a new question is raised. Simply for the su- 
premacy of the United States it might not be as necessary in this case as in the 
case of newly conquered territory that the President have control while Congress 
is not in fact acting; for an interval between legislative acts, unlike an interval 
before the legislature has acted, must always be of a kind which the legislature 
could foresee and provide for. But the United States owes at least a moral 
duty both to its own citizens and to the citizens of foreign nations who are in 
the Canal Zone, to see that they are protected in their personal rights according 


1 Executive Order, Mar. 13, 1907 ; May 31, 1907 ; Feb. 6, 1 
2 American Ins. Co. v. Canter, 1 Pet. ( -S.) 511. - 
8 Campbell v. Hall, Cowp. 204. 

4 See Leitendorfer v. Webb, 20*How. (U. S.) 176. 

5 Cross v. Harrison, 16 How. (U. S.) 164. 


| 

} 
| 
} 
q 
{ 

“a4 
\ 


BOOKS AND PERIODICALS. 549 


to some principles of justice. For their protection a permanent contro by Con- 
gress with a cessation of all actual —— is a mere form without substance, 
so that from the point of view of the governed expediency requires that the 


President have governmental power in the interval between congressional 
regulations. 


Vom, ILLEGAL, OR UNENFORCEABLE CONSIDERATION. — In a recent article 
Mr. William P. Rogers discusses the various phases of contracts in which a 
part of the consideration furnished by one party is void and part valid. Void, 
Illegal, or Unenforceable Consideration, 17 Yale L. J. 338 (March, 1908). 
The writer logically begins his discussion with Pigot’s Case,! where it was said 
that if some of the covenants of an indenture are unlawful and others lawful, 
the latter will stand good. This appears to be the earliest case on the subject 
and has led to considerable conflict of authority. 

If we suppose that A agrees to pay B $100 in return for B’s promise to do a 
lawful as well as a criminal act, it is conceded that the latter promise will vitiate 
the entire contract, no matter which of a has been performed.? If 
we suppose that B has promised to do a lawful act and one that is unlawful but 
not criminal or malum in se, the result may be different. It is true that B’s 
unlawful promise being absolutely void can form no consideration for A’s ex- 
ecutory promise, and that the latter, being by hypothesis indivisible, falls to 
the ground through failure of consideration ; and since A is under no obligation 
it is impossible to enforce B’s promise.* But if A has fully performed his part 
of the agreement, it is generally held that, though B’s unlawful promise is still 
void, A may enforce the lawful promise of B, since there is now ample 
consideration for such promise and A’s promise, being executed, needs no con- 
sideration. B on the other hand, whether he performs or not, will never be 
able to enforce A’s promise, supposing it to be executory, since neither his 
promise nor its performance, which is against public policy, can support A’s 
promise.* A similar distinction between executory and executed contracts is 
sometimes made when B, who is already under a contract duty to C, makes a 
subsequent promise to A to perform such contract, in return for A’s promise to 
pay. It may well be that such executory contract is of no effect because B has 
furnished no consideration for A’s promise,® but if A actually pays B for the 
subsequent promise he may hold B, though, of course, B, whether he performed 
or not, would never be able to compel A to perform.® 

Passing now to contracts in which part of the consideration is unenforceable 
merely because of some defense, such as the statute of frauds, the learned 
writer reaches the conclusion that A should be allowed to hold B upon his law- 
ful and enforceable promise, even though his own promise remains executory. 
A promise unenforceable because of the statute of frauds is generally considered 
as merely subject to a defense and in no sense illegal, and such a promise is 
sufficient to make A’s promise binding.” Since the contract is therefore valid, 
Mr. Rogers is undoubtedly correct in his conclusion that A may recover for a 
breach of the promise which is not subject to the defense of the statute of 
frauds without himself performing, provided, of course, such non-performance 
does not itself constitute a breach. It must also follow that B should be 
allowed the same right against A, for we have seen that B’s promise can only 
be enforced when A is also bound. In accord with this view it has been held 
that when one party to a contract is protected by the statute of frauds he may 
nevertheless sue the other party for breach of his valid promise.® 


1 11 Reports 27 a. 
2 See United States v. Bradley, 10 Pet. (U. S.) 343. 
8 Kearny v. Whitehaven Colliery Co., [1893] 1 & B. 700. 
4 Widoe v. Webb, 20 Oh. St. 431. 

5 See Wald’s Pollock, Contracts, Williston’s ed., 207. 

6 Jbid. 208. 

7 12 Harv. L. REV. 424. 

8 Justice v. Lang, 42 N. Y. 493. 
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While-Mr. Rogers undoubtedly expresses the weight of authority, the law is 
by no means settled, and, as he himself admits, no general rules can be laid 
down against which authority cannot be cited. 


ACQUISITION OF STATE LAND BY THE FEDERAL AUTHORITIES, THE. Acland 
Giles. Discussing the power of the Australian federation to take land by emi- 
nent domain from the Australian states. 5 Comm. L. Rev. 49. 

ARMSTRONG COMMITTEE’S LEGISLATION, A STATEMENT CONCERNING Mr. SAMUEL 
B. CLARKE’S ARTICLE ENTITLED ‘‘ DEFECTS OF THE, RELATING TO THE Div- 
IDENDS OF MUTUAL LIFE INSURANCE POLIcy-HOLDERS,” AND MR.’ JAMES 
McKEEN’s ANSWER. William Trenholm. 42 Am, L. Rev. 1. 

AssuMPSIT, LIMITATIONS OF THE ACTION OF, AS AFFECTING THE RIGHT OF 
ACTION OF THE BENEFICIARY (Continued). Crawford D. Hening. 56 U. P. L. 
Rev. 73. 

CAPTURE = Non-OFFENDING PRIVATE PROPERTY UPON THE HIGH SEAS DURING 
War, WovuLp IMMUNITY FROM, BE IN THE INTEREST OF CIVILIZATION? 
C. H. Stockton. Maintaining that in some cases immunity might not be advisable. 
1 Am. J. of Int. L. 930. 

CITIZENSHIP AND ALLEGIANCE IN CONSTITUTIONAL AND INTERNATIONAL Law. 
W. W. Willoughby. 1 Am. J. of Int. L. 914. 

CONSIDERATION, VOID, ILLEGAL OR UNENFORCEABLE. W. P. Rogers. 17 Yale 
L. J. 338. See supra. 

CONSTITUTION OF THE UNITED STATES, THE ELEVENTH ARTICLE OF AMEND- 
MENT TO THE. William G. Guthrie. 8 Colum. L. Rev. 183. See supra, p. §27. 

CONSTITUTION, THE THEORY AND PRACTICE OF THE. TZhos. B. Flint. Showing that 
the Canadian government is essentially like that of Great Britain. 28 ‘city T. 
& Rev. 114. 

CourRTS FROM THE REVOLUTION TO THE REVISION OF THE CIVIL Copk, THE. 
William H? Loyd, Jr. A history of the development of Pennsylvania courts. 56 
U. P. L. Rev. 88. 

DEPARTMENT OF STATE, THE HISTORY OF THE. I. THE DEPARTMENT OF For- 
EIGN AFFAIRS. Gaillard Hunt. 1 Am. J. of Int. L. 867. 

EXPATRIATION BY MARRIAGE, WOMAN’S. C. A. Hereshoff Bartlett. Discussing the 
subject generally and maintaining in particular that a United States statute allow- 
ing woman’s expatriation by marriage is unconstitutional. 8 L. Mag. & Rev. 150. 

FILirPINo PEOPLE, THE PROGRESS OF THE, TOWARD SELF-GOVERNMENT. 
Kemmerer. Historical sketch of conditions before, during, and after Spanish 
control. 23 Pol. Sci. Quar. 47. 

Girts TO CHARITIES. SECTION XI, ACT APRIL 26TH, 1855. Amon. Collecting the 
Pennsylvania authorities. 12 The Forum 167. 

INSURANCE COMPANIES, DISTRIBUTION OF SuRPLUS BY. Herbert H. Reed. Statis- 
tics showing that life insurance premiums are not equitably calculated. 42 Am. 
L. Rev. 12. 

INTERNATIONAL CONFLICTS, CAN ANY RIGHT OF DIRECT CITATION BE GIVEN TO 
A STATE IN? Jacques Dumas. Maintaining that nations should be compelled to 

_ arbitrate. 17 Yale L. J. 365. 

Last CLEAR CHANCE, THE DocTRINE OF. George W. Payne. Summary of the 
doctrine. 66 Cent. L. J. 215. ‘ 

LEGISLATION, THE METHODS AND CONDITIONS OF, IN OUR TIME. /James Bryce. 
Maintaining that the legislature should be relieved by having the power to dele- 

te its powers and by the use of scientific methods. 8 Colum. L. Rev. 157; 20 
reen Bag III. 

LIFE TENANTS AND REMAINDERMEN, RIGHTS OF, TO DISTRIBUTIONS OF STOCK 
“AND CORPORATE ASSETS MADE BY CORPORATIONS TO THEIR STOCKHOLDERS. 
Carroll G. Walter. 42 Am. L. Rev. 25. See 20 HARV. L. REV. 147. 

MASTER, THE EFFECT OF LEGISLATION REQUIRING THE, TO GUARD DANGEROUS 
MACHINERY. George W. Payne. 66 Cent. L. J. 157. 

O1t TRUST AND GOVERNMENT, THE. Francis Walker. Abstracts of the reports of 
the Bureau of Corporations. 23 Pol. Sci. Quar. 18. 

PEACE CONFERENCE, THE SECOND. II. A. H. Charteris. Dealing with the pro- 
ceedings concerning neutrals and the convention for arbitration. 19 Jurid. Rev. 


REPRESENTATIVE GOVERNMENT, THE FuTURE OF. ¥F. WV. Judson. Maintaining that 
faults in representative government cannot be cured by increasing the number of 
elective offices. 2 Am. Pol. Sci. Rev. 185. “8. 
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RomMaN LAW AND MOHAMMEDAN JURISPRUDENCE. III. Theodore P. Ion. 6 
Mich. L. Rev. 371. 

SUBTERRANEAN PERCOLATING WATER, SOME OBSERVATIONS ON THE RIGHTS OF 
LANDOWNERS IN. Sumner Kenner. Digesting the cases. 66 Cent. L. J. 194. 

SURRENDER CLAUSE, EFFECT OF, IN OIL Lease. Berkeley Minor, Jr. Discussing 

‘the various theories. 14 The Bar 26. | 

- “ TURNTABLE Cases,” Should the Doctrine of the, Holding Railroad Corporations 
Liable for Injuries to Trespassing Children, be Extended so as to Make Land- 
Owners Liable for Injuries Caused to Trespassing Children by Unguarded Ditches, 
Ponds, etc. Sumner Kenner. 66 Cent. L. J. 137. 


Il. BOOK REVIEWS. 


In 21 Harv. L. REv. 228 (January, _— we printed a review of the second 
edition of Abbott’s Practice and Forms, by Carlos C. Alden, published by Baker, 
Voorhis and Co., New York. In our review of this work criticism was made of 
the omission of ten of the most recently decided New York cases. Our atten- 
tion has been called by the editor of the second edition to the fact that of these 
ten cases four were not omitted, but had been actually cited a total of eight 
times. In this matter we acknowledge our error, though we feel that it is possi- 
ble that two of the cases were not cited in every section where they should have 
appeared. Of the remaining six cases the editor assures us that in his opinion 
five of them involve matters not within the scope of the work. On this point we 
do not feel convinced that our review was wrong, but we are glad to recognize 
the existence of a firm dissent from our criticism. For the injustice in our 
admitted error we feel the deepest regret. 


THE LAW AND CUSTOM OF THE CONSTITUTION. By Sir William R. Anson. 
In three volumes. Vol. II. The Crown. PartI. Third Edition. Oxford: 
At the Clarendon Press. 1907. pp. xxvii, 283. 8vo. 

Since the last edition of this work was published, Sir William Anson has 
been active in public life. Entering Parliament as a member for Oxford Uni- 
versity in 1899, he was soon made Secretary to the Board of Education, and 
had the principal charge of carrying through the Education Act of 1902. No 
doubt these duties have delayed the preparation of another edition of his book, 
but students of English government will welcome even this instalment of a new 
edition, for the work is far the best that exists in its own field. That field can- 
not be easily defined, but the author has indicated it well in the title of his 
book, “ Law and Custom of the Constitution.” In most governments it is easy 
to distinguish the legal structure from the functions of the organs of the state ; 
but in England this is not so, because the exercise of authority is limited, and 
even created, by conventions of the constitution which have no legal basis. In 
the English ee as in a rotary storm, structure and functions can- 
not be kept distinct. So far, however, as it is possible to separate them, Sir 
William Anson’s book deals with the former, that is, with the law, and with 
those customs which may be said to form a permanent part of the British con- 
stitution, including such things as the responsibility of the ministers, and even 
the procedure for making appropriations in the House of Commons. It is 
worth while to keep an authoritative work in such a field well up to date. 

In the subjects treated by the present volume — covering as it does the 
Crown with its councils, the ministers, and the departments of government — 
there has not been a great deal of change in the dozen years since the last 
edition came out. Perhaps the most striking change has been that in the 
Board of Education itself. But the new edition does much more than merely 
note the results of recent legislation. In one or two respects the book has been 
largely reconstructed. The author has abandoned his division of the public 
offices into executive and regulative; that is, into those which deal with the 
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necessities and luxuries of government —a division which was hardly logical, 
difficult for students to comprehend, and certainly not in accord with the un- 
systematic construction of British public offices. Instead, the author has 
arranged the different departments much more nearly in their historic order. 
Arrangement may be a small matter, but in this case it would seem to add dis- 
tinctly to the clearness and value of the work. 

The only considerable addition in the new volume is a much more extensive 
treatment of the historic evolution of the Cabinet in England. This is extremely 
interesting, and brings out many things in ashort compass. The author points 
out, for example, how towards the end of the eighteenth century, after the idea of 
responsibility had taken root, there was still a tendency towards an outer and 
inner ring, a body of actual administrators who composed the effective Cabinet, 
while ex-ministers and others formed part of a larger Cabinet which bore 
towards the inner ring something of the relation that the Privy Council had 
borne to the Cabinet itself a couple of generations earlier. 

At the end of his description of the Cabinet, the author discusses its relation 
with the House of Commons; and here he dwells upon the fact, which is un- 
doubtedly true, that the last extensions of the franchise in 187 and 1885 have 
made as wide a breach with the period that preceded them as the first Reform 
Act did between that period ‘and the times of the unreformed Parliament. He 
points out “that from 1832 to 1867 a defeat in the House of Ccmmons on what 
the Cabinet may have chosen to consider a vital issue was the ordinary mode 
of terminating the existence of a Ministry,” but that in later years the fall of a 
Cabinet has commonly been brought about by a popular election. He points 
out that during the years between 1832 and 1867, or rather for this purpose 
1886, the House of Commons possessed a larger measure of political power, and 
its members greater independence and freedom of judgment, than at any other 
period. Before that time the composition and conduct of the House was largely 
under the influence of the Crown and its servants. Since that time it has been 
under the control of the Cabinet and of party. Sir William Anson attributes the 
change rather to the introduction of single-member constituencies than to the 
extension of the franchise. But whatever one may think of the precise weight 
to be attributed to a particular cause, his statement of the result is unquestion- 
ably correct. “The consequence,” he says, “of these various features of our 
political life at the present time is to make the House of Commons dependent 
on the Cabinet rather than the Cabinet on the Commons. The threat of a dis- 
solution suggests to the supporters of a Ministry the certainty of expense and 
the possibility of defeat, and this possibility may assume a more formidable 
aspect if by-elections have resulted unfavorably to the Government. ... A 
member may have ceased to be in 5 oy am with the leaders of his party, but 
he may also feel that small as will be his chances of re-election in any event, 


they would disappear altogether if he broke the bonds of party allegiance. In 
truth the Redistribution of 1885 has done much to destroy the independence of 
the members of the House of Commons. The power and influence which it 
has lost has gone partly to the Cabinet, partly to the constituencies, or rather 
in many cases, to the organizations by which the constituencies are worked.”’ 

: A. L. L. 


NEGLIGENCE IN LAw. By Thomas Beven. In twovolumes. Third Edition. 
London: Stevens and Haynes. Philadelphia: Cromarty Law Book Com- 
pany. 1908. pp. cciv, 1-726; xi, 727-1505. 8vo. 

Mr. Beven’s treatise on Negligence made its first appearance in a single 
volume, nineteen years ago. In 1895 a second edition was issued in two vol- 
umes, which is now superseded by the bulky. tomes before us. That a new 
edition of this work was needed to keep it abreast of judicial decisions, will not 
be questioned by any one familiar with the output of the courts upon this most 
fruitful topic of litigation. 

But the author has not contented himself with introducing into this edition 
the “1456 new cases on negligence ” which have appeared in the English Law 
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Reports since the second edition was published. Some of the chapters have been 
rewritten throughout, and all have been altered “sufficiently to include a modi- 
fying amount of novelty.”’ Of the first class are those in Book VII, on Unclas- 
sified Relations. While the heading of each chapter is unchanged, and while 
many paragraphs have been altered but little, this Book taken as a whole may 
properly be called a new production. For example, the discussion of Young v. 
Grote (4 Bing. 253) has been transferred from the chapter on Estoppel to that 
on Bankers. Moreover, the doctrine of this much criticized case is now limited 
to the relation of banker and customer, and is stated as amounting to this only: 
that the customer in that case, “by his neglect to use due caution, had caused 
his bankers to make payment on a forged order” (p. 1328). To what extent 
the author’s view of Young v. Grote has changed can be seen by comparing 
the above quotation with the statements on pp. 1595-1599 of the second edition. 

A good example of the chapters which have not been rewritten, but are 
modified to a noticeable degree by the introduction of late decisions, is that on 
Limits of Liability. Particular reference may be made to the portion dealing 
with liability for damages caused by fright, mental anguish, or nervous shock, 
when there is no physical impact. The very full discussion of this topic in the 
second edition is pn ion here, by a careful and discriminating review 
of all the important English cases decided between 1895 and 1908. 

While a few American cases of recent date are cited in this connection, no 
such prominence is given to them as is accorded to the supplemental English 
decisions. This is in accordance with the policy explained in the preface, of 
discontinuing the attempt, made in the former editions, “to present the law of 
the United States side by side with our own.” The author writes: “I am con- 
vinced that such an attempt is impossible of success and also inexpedient. I 
have in my possession a vast American Treatise on Negligence. It is in six 
volumes, has 7741 pages and deals with 36,000 cases or thereabouts. Yet even 
in these generous limits very many American decisions on negligence of the 
greatest weight are not included. What hope then of dealing with a body of 
law so enormous in addition to our own? Moreover, the study of this Encyclo- 
pedia of Negligence has made plain to me what I before suspected — that, 
though of the same parentage as ours, American law has in late years been 
developing along divergent lines, and accepts principles widely applicable that 
are to us not only novel, but fundamentally unsound.” 

A characteristic feature of this treatise is its careful analysis and trenchant 
criticism of decisions which the author deprecates. Stanley v. Powell ([1891] 
1 Q. B. 86) affords an excellent example. Mr. Beven expresses surprise that 
this should have been “introduced in a recent excellent and authoritative col- 
lection as a leading case,” and adds: ‘‘ What a leading case means in this con- 
nection I cannot say ; but in my opinion Stanley v. Powell is not an authority 
for anything, but was decided on _ wrong grounds.” In the body of the 
text (p. 569) he declares: “it would be a useless labour to follow the judgment 
through its confused and inaccurate review of the cases.” Here, as well as 
elsewhere, Mr. Beven, to quote his own words (p. v), “has used considerable 
freedom in inquiring into the validity of the decisions arrived at.” 

Many a reader will prefer the rule laid down by Mr. Justice Denman, in 
Stanley v. Powell, to that contended for by the author; but every one who 
carefully studies the chapter in which that case and kindred cases are dissected 
and the author’s rule is deduced, will bear witness to the ability and thorough- 
ness with which Mr. Beven has dealt with the topic. And what is true of this 
chapter is true of the entire work. F. M. B. 


REPORTS OF THE AMERICAN BAR ASSOCIATION. Vol. XXXII. AN Essay 
ON PROFESSIONAL ETHICS. By George Sharswood. Fifth Edition. 
Philadelphia: T. & J. W. Johnson Company. 1907. pp. 196. 8vo. 

In the present national searching of conscience the American Bar Associa- 
tion takes its part by proposing and discussing a code of professional ethics, 
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and it is in connection with this proposed code that this reprint of Judge 
Sharswood’s book has been published. Eighty years ago De Tocqueville 
wrote that in America, “ as the lawyers form the only enlightened class whom 
the people do not mistrust, they are naturally called upon to fill most of the 
public stations,” and in 1854 his statement is corroborated by Judge Shars- 
wood. Thirty years later, in his “ American Commonwealth,” Mr. Bryce tells 
us that “it is clear that the Bar counts for less‘as a guiding and restraining 
power... than it did. ... The growth of the rich and powerful corpora- 
tions, willing to pay vast sums for questionable services, has seduced the virtue 
of some counsel whose eminence makes their example important.” And today 
lawyers are often actually objects of public distrust. This fall of the profes- 
sion from the high prestige of the past has been accomplished by the influx of 
many who seek admission to the bar mainly for its emoluments. Such as these 
risk the loss of public esteem provided there is not entailed the loss of gold, and 
their risk is less because perhaps the public conscience has become passive, 
through frequent occurrence, to many acts which once would have been the 
cause of social ostracism. 

It is from the codification of the elementary standards of the profession alone 
that help for this state of affairs may be sought, for gradually, as conditions 
warrant, courts may well require a submission to such principles as a condition 
precedent to admission to the bar. Of the worth in such a cause of Shars- 
wood’s “ Professional Ethics” nothing need be said. It is one of the very few 
legal treatises of which a first edition published over fifty years ago is still val- 
uable to the profession, for, though times and conditions have changed, the same 
qualities, today as then, make an honest man. It is to be wished that the book 
were more often and more widely read. M. F, 


Two STUDIES IN INTERNATIONAL LAw. By Coleman Phillipson. London: 
Stevens and Haynes. 1908. pp. xviii, 136. 8vo. 

A TREATISE ON THE INCORPORATION OF CORPORATIONS. By Thomas 
Gould Frost. Third Edition. Boston: Little, Brown and Company. 


1908. pp. xv, 909. 8vo. 

ON THE WITNESS STAND, Essays on Psychology and Crime. By Hugo 
Miinsterberg. New York: The McClure Company. 1908. pp. 269. 8vo. 

LA PRopRIETA PRIVATA NELLE GUERRE MARITTIME SECONDO IL D1RITTO 
INTERNAZIONALE PuBLIcO. By Tullio Giordana. Turin: Societa Tipo- 
grafico Editrice Nazionale. 1907. pp. 301. 8vo. 

DELLA TRANSAZIONE SECONDO IL DIRITTO ROMANO. . By Cesare Bertolini. 
Turin: Unione Tipografico Editrice. 1900. pp. xii, 422. 8vo. 

GROUNDS AND RUDIMENTS OF Law. By William T. Hughes. Vol. I. Chi- 
cago: Usona Book Company. 1908. pp. xv, 356. 8vo. 2 

DATUM POosTs OF JURISPRUDENCE. By William T. Hughes. Chicago: The 
Usona Book Company. 1907. pp. xiv, 250. 8vo. 
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